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LEGAL SECURITY OF THE RIGHTS OF PERSONS WITHOUT
CITIZENSHIP IN THE EU

The article focuses on the issues of determining the legal nature of the legal
status of stateless persons. Today, determining the specifics of the legal status of
stateless persons is one of the most important and acute issues in terms of further
development of international legal relations in general, as well as in the context of
the development of doctrines on the legal status of individuals in the science of
international law. An in-depth analysis and definition of the content of the legal
and social status of foreigners and stateless persons makes it possible to clarify
their place and role in society and the state as members, the specifics of their legal
status and citizenship of another state, the content and characteristics that ex-
plain their right to work in accordance with applicable national and international
laws, and the legal means of observing and ensuring this right. Statelessness aris-
es for a number of reasons, including unresolved issues of state succession, con-
tradictions between different national citizenship laws, lack of birth registration,
and even discriminatory laws. Stateless persons can be considered together with
the concept of "foreigners"”. Some scholars believe that the concept of "foreigner”
also includes stateless persons.

Kawuoei caoea: stateless person, stateless person, legal status, rights, obliga-
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Problem statement. Today, the
number of displaced persons is steadily
increasing. Not many scientific works
have been devoted to the legal status of
stateless persons, and it is still quite
difficult to determine the law applicable
to such persons, especially when it
comes to various civil law disputes in
the absence of a permanent place of
residence. The law of the state that has
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the closest connection with the legal
relationship is applied, but this has to
be done every time. Thus, this causes
certain difficulties in the legal regula-
tion of the legal status of stateless per-
sons.

Analysis of the latest research
and publications. The issues of protec-
tion of human and civil rights and free-
doms, as well as the legal status of for-
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eigners and stateless persons, have re-
ceived attention from scholars. In con-
trast to the generalized theory, the is-
sue of the legal status of foreigners and
stateless persons in the field of law has
not been sufficiently developed. Certain
aspects of this issue have been consid-
ered by such scholars as V. Averyanov,
0. Andrunevych, 0. Bachun, V. Bigun,
V. Galunko, O. Hulak, ]. Kistanova,
V. Koval, V. Kolpakov, S. Konstantinov,
0. Svitlychnyi, S. Oliynyk, I. Pasailuk,
and S. Poznyakov. However, this topic
still requires a thorough study.

Task statement. The purpose of
the study is to analyze the peculiarities
of the legal status of stateless persons
and its legal support in EU.

Presentation of the main mate-
rial. The current Treaty on European
Union (TEU) and the Treaty on the
Functioning of the EU (TFEU) do not
contain a legally enforceable list of fun-
damental human rights. In general, it is
worth noting that historically the EU
was not created to protect human
rights.

Gradually, two independent sys-
tems of human rights protection began
to emerge in Europe - within the Coun-
cil of Europe and the European Com-
munities. At the same time, the system
of protection created in the Communi-
ties was fragmented. In the early stages
of its existence, it covered mainly eco-
nomic rights. The dominant ideology
was that of the "market man".

The further development of Eu-
ropean integration, its extension to the
political sphere, as well as the sphere of
justice and home affairs, was accompa-
nied by the emergence of further deci-
sions of the courts of the Member States
in which they refused to recognize the
primacy of Community law over domes-
tic constitutional legislation on human

rights and freedoms. This prompted
Member States and Community bodies
to pay more attention to the protection
of human rights. A number of docu-
ments have been adopted that attempt
to define fundamental human rights
and freedoms within the European
Communities. They include the Europe-
an Social Charter of 1961, the Declara-
tion of Fundamental Rights and Free-
doms of 1989, the Charter of Funda-
mental Social Rights of Workers of
1989, etc.

The adoption of the Single Euro-
pean Act of 1986 was important for the
recognition of human rights as a com-
ponent of the law of the European
Communities. Its preamble referred
to the European Convention for the
Protection of Human Rights and Fun-
damental Freedoms of 1950 (ECHR)
[1] as the basis for supporting democ-
racy.

The EU recognizes the 1950
European Convention, but is not a par-
ty to it, and therefore the Convention
does not form part of EU law. Although
the Union does not claim to be the
leading human rights organization in
Europe, there is some competition
between the Council of Europe and
the EU. The EU Court of Justice
opposed accession to the European
Convention without amending the
constituent documents on European
integration associations. One of the
important reasons for this position
was that such accession would involve
borrowing norms without taking into
account the specifics of the EU and
its law. Another reason was the ab-
sence in the 1950 European Conven-
tion of a detailed catalog of social, eco-
nomic and cultural rights contained in
another Council of Europe document,
the European Social Charter of 1961,
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revised in 1996. On the other hand, the
Court did not want to subordinate its
jurisdiction to the European Court of
Human Rights. Since EU citizens can
apply to the EU courts and the Europe-
an Convention of 1950 to protect their
rights, the problem arises as to whose
decision will take precedence in the
event of a conflict.

These issues were resolved to
some extent with the signing of the Lis-
bon Treaties and the EU Charter of
Fundamental Rights as amended in
2007. In general, the EU legal frame-
work provides for different means of
regulatory support for EU citizens, for-
eign nationals and stateless persons
equated to them. Speaking of EU citi-
zens, they certainly have a wider range
of rights and obligations, legitimate
interests, and a different level of guar-
antees for the realization of their legal
status.

The legal regulation of the situa-
tion of third-country nationals, i.e.
those who are not citizens of EU mem-
ber states, and stateless persons
equated to them is more complex than
that of EU citizens. Currently, differen-
tiated regulation of the status of cer-
tain groups of foreigners is applied
depending on certain features, in par-
ticular, the purpose and duration of
their stay in the EU. At the same time,
the key principle of the legal status of
both foreigners and stateless persons
in EU law is the principle of non-
discrimination on the basis of national-
ity. This principle is the basis of all the
main legal acts regulating the legal
status of these categories of individu-
als.

The main normative document
that defines the specifics of the legal
status of third-country nationals and
stateless persons in the law of the Eu-
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ropean Union is the EU Charter of Fun-
damental Rights of 2000 [2] . It pro-
vides for general rights guaranteed to
everyone under the jurisdiction of the
EU: the right to respect for dignity (Ar-
ticle 2), the right to life (Article 3), the
prohibition of torture (Article 4), the
prohibition of slavery and forced labor
(Article 5), the right to liberty and secu-
rity (Article 6), etc.

EU secondary legislation (mainly
in the form of directives) establishes
the specifics of the legal status of cer-
tain categories of third-country nation-
als and stateless persons equated to
them. Among the acts of secondary EU
law, it is worth highlighting the Council
Directive 2009/50 on the conditions of
entry and residence of third-country
nationals for the purpose of securing
highly  skilled @ employment  of
25.05.2009 [3]; Directive 2014/36 of
the European Parliament and of the
Council on the conditions of entry and
residence of third-country nationals for
the purpose of employment as seasonal
workers of 13.12.2014 [4]; Directive
2014/66 of the European Parliament
and of the Council on the conditions of
entry and residence of third-country
nationals for the purpose of intra-
corporate transfers of 15.05.2014 [5];
Directive 2016/801 of the European
Parliament and of the Council on the
conditions of entry and residence of
third-country nationals for the purpose
of research, education, training, volun-
teer service, student exchange schemes
or educational projects of 11.05.2016
[6], etc.

In order to ensure effective regu-
lation of migration flows, fair treatment
of third-country nationals legally stay-
ing in the territory of the Member
States, prevention of illegal migration
and human trafficking within the EU,
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the Common Immigration Policy (Arti-
cle 79 TFEU) is implemented, which is
enshrined in a number of EU secondary
legislation. The purpose of these acts is
to unify the national legislation of the
Member States in the field of migration,
which is aimed at ensuring the same
status of such persons in all EU Member
States.

The broadest range of rights is
granted to foreigners who have been
legally residing in the EU on a perma-
nent basis, i.e. for five or more consecu-
tive years, and have obtained the ap-
propriate status. The most important
regulatory act governing their situation
is Directive 2003/109/EC on the status
of third-country nationals who are long-
term residents of 25.11.2003.

They have a wide range of rights
granted to EU citizens, with the excep-
tion of political rights. In particular,
third-country nationals permanently
residing in the EU have the right to free
movement within the territories of the
Member States and to reside under the
conditions established for EU citizens.
They are also guaranteed the right to
health care, education, work, social
protection, association in public organ-
izations, family reunification, etc. At
the same time, discrimination on the
basis of citizenship between EU citi-
zens and this category of foreigners is
prohibited.

As regards foreigners wishing to
work in the EU, Directive 2011/98 of
the European Parliament and of the
Council on a common procedure for
applying for a single permit for third-
country nationals to reside and work
in the territory of the Member States
and on a common list of rights of third-
country nationals lawfully residing in
the Member States of 13.12.2011 was
adopted. This regulation introduced

uniform procedural requirements and
defined a catalog of rights of third-
country nationals to be ensured in
all EU Member States. Its purpose is
to help ensure the uniform develop-
ment of the EU labor market, which
is still one of the most difficult tasks
in the Union, and to prevent the so-
called "labor shopping” when a person
tries to get a job in a country with less
burdensome requirements and more
attractive working and living condi-
tions.

In order to ensure equal treat-
ment of third-country nationals and
stateless persons who cannot properly
exercise their rights under constitu-
tional guarantees in their countries of
origin, the EU is developing a Common
Asylum, Subsidiary and Temporary
Protection Policy (Article 78 TFEU). Its
purpose is to introduce common rules
on their legal status in all EU Member
States, based on the full and compre-
hensive application of the 1951 Geneva
Convention and its Protocol, and which
aim to ensure fair and humane treat-
ment of persons seeking international
protection, to harmonize the asylum
system in the EU and reduce differences
in the legislative approaches of Member
States to asylum, and to strengthen
practical cooperation between compe-
tent national authorities within and
outside the EU.

Substantive EU asylum law regu-
lates relations related to the process of
granting international protection in the
EU Member States and determining the
status of a person who has received
such protection. It is based on Directive
2011/95/EU on standards for the quali-
fication of third-country nationals or
stateless persons as persons in need of
international protection, on the unified
status of refugees and persons in need
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of subsidiary protection and on the con-
tent of the protection granted of
13.12.2011; Directive 2013/32/EU on
common procedures for granting and
withdrawing international protection of
26.06.2013; Directive 2013/33/EU on
standards for the reception of asylum
seekers of 26.06.2013.

EU institutional asylum law co-
vers the rules that define the compe-
tence of EU institutions whose activi-
ties are related to the rights of asylum
seekers, refugees and other persons
granted international protection, as
well as the criteria and mechanisms by
which the state responsible for provid-
ing such protection is determined. It
covers the following most important
regulations: Regulation 604/2013 lay-
ing down the criteria and mechanisms
for recognizing the Member State
responsible for examining a request
for international protection submit-
ted by third-country nationals or state-
less persons in one of the Member
States, dated 26.06.2013 Regulation
603/2013 introducing Eurodak for
fingerprint matching for the effect-
tive implementation of Regulation
604/2013 and on requests for compar-
ison with Eurodak of data from law
enforcement authorities of the Mem-
ber States and Europol for law en-
forcement purposes, amending Regula-
tion 1077/2011 establishing a Europe-
an Agency for Operational Manage-
ment and Large-scale IT Systems in the
field of freedom, security and justice of
26. 06.2013 and Regulation 439/2010
establishing the European Asylum Of-
fice 0of 19.05.2010.

The specificity of legal regulation
of the status of third-country nationals
in need of international protection is
due to the fact that the asylum area is
covered by the joint competence of the
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EU and its Member States. Having a
higher legal force than national legisla-
tion, the rules of Union law provide
only basic standards on refugee issues.
At the same time, it is the Member
States that bear the primary responsi-
bility for ensuring the rights of refu-
gees: asylum seekers and refugees are
granted asylum status by the compe-
tent authorities of the Member States,
and their rights and freedoms are ex-
ercised through national institutions.
Member States retain broad legislative
powers in the field of asylum and are
not currently ready to transfer all their
sovereign powers in the field of refu-
gee protection to the supranational
level, a politically sensitive area that
affects the functions and prerogatives
of a modern state.

By adhering to a common migra-
tion policy, EU member states share
the responsibility for the dignified re-
ception of asylum seekers, ensuring
that they are treated fairly and their
cases are examined according to uni-
form standards. This ensures that no
matter which member state an asylum
seeker applies to, the result will be the
same.

Unified standards, procedures
for granting protection, cooperation of
member states in the issue of asylum
and protection of migrants are regulat-
ed by the common European Asylum
System (hereinafter - EAS), established
in 1999, when the European Council
committed itself to working on the
creation of this system based on the
full and inclusive application of the
Geneva Convention relating to the Pro-
tection of Refugees of 1951 [7, para.
10-27]. The objective of the EUSR was
to expand and regulate migrant protec-
tion measures, in particular: to create a
common asylum status for third-
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country nationals, valid in all EU
states; a common subsidiary protec-
tion status for third-country nationals
who are in need of international pro-
tection without obtaining asylum in
the EU; to create a common system of
temporary protection for displaced
persons in case of massive influx; to
create common procedures for grant-
ing and withdrawing asylum or subsid-
iary protection status; to establish
standards for the conditions of recep-
tion of displaced persons who seek
asylum in the EU. Currently, the system
is regulated by five legislative instru-
ments and one agency, such as:

- Directive 2013/32 on asylum
procedures, which establishes a coher-
ent system to ensure effective and fair
decision-making on applications for
international protection by establishing
clear rules for registration and submis-
sion of applications, deadlines for pro-
cessing applications, granting the right
to free legal aid to the applicant and
ensuring the right to appeal against the
decision in court.

- Directive 2013/33 on admission
conditions, which aims to ensure uni-
form standards of admission conditions
throughout the EU. In particular, the
Directive provides applicants with ac-
cess to housing, food, clothing, medical
care, education for minors and access to
work, pays special attention to vulnera-
ble persons, especially unaccompanied
minors and victims of torture, and con-
tains rules on the detention of asylum
seekers and considers alternatives to
detention with full respect for funda-
mental rights.

- The Qualification Directive
2011/95 sets out the criteria for appli-
cants for refugee status or subsidiary
protection status and establishes the
rights granted to persons granted one of

these statuses. They include the right
to a residence permit, travel docu-
ment, access to work, access to educa-
tion, social security, healthcare, access
to housing, access to integration
facilities, as well as special provisions
for children and vulnerable persons.
The Directive allows EU countries to
introduce or maintain more favorable
standards than those set out in its provi-
sions.

- The Dublin III Regulation of
2013, which strengthens the protection
of asylum seekers during the procedure
for establishing the state responsible
for the case and clarifies the rules gov-
erning relations between states. It es-
tablishes a system for early detection of
problems in national asylum or recep-
tion systems and addressing the root
causes before they develop into a full-
fledged crisis.

- EURODAC Regulation 2013 - the
EU fingerprint database. The Regulation
maintains the designation of a Member
State as responsible under the Dublin
Regulation and allows law enforcement
authorities to access the database in
strictly limited circumstances for the
purpose of preventing or detecting per-
sons who have crossed the border ille-
gally.

- The European Union Asylum
Agency, which replaced the European
Asylum Support Office on January 19,
2022, is responsible for improving the
functioning of the EASO by providing
enhanced operational and technical
assistance to Member States and in-
creasing consistency in the assessment
of international protection applications.

Having analyzed the above-
mentioned regulations, four statuses of
persons displaced to the EU and grant-
ed international legal protection can be
distinguished within the framework of
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the SESP: asylum seekers; refugees;
persons granted subsidiary protection;
and persons granted temporary protec-
tion.

The status of an asylum seeker,
in accordance with EU law, in particu-
lar the  Qualification  Directive
2011/95, is not defined as a separate
status of persons applying for interna-
tional legal protection, but rather as a
transitional stage between the status
of a non-EU citizen or stateless person
applying for international legal protec-
tion and the moment of obtaining refu-
gee or complementary protection sta-
tus. "Asylum" is defined by law as a
legal permit to remain in the EU as a
refugee, which confers certain rights
and benefits, but not every asylum
seeker is finally recognized as a refu-
gee, and every refugee first acquires
the status of an asylum seeker [9, p.
49]. However, although the status of an
asylum seeker is not distinguished into
a separate category, EU legislation
clearly separates them from other per-
sons in need of protection. In general,

asylum seekers enjoy the same list of
rights as the above-mentioned persons
under international legal protection,
but this list is somewhat limited, in
particular, asylum seekers have the
right to stay exclusively in the territory
of the country in which their case for
refugee status or subsidiary protection
is being considered.

Conclusions. It should be noted
that the system of legal regulation of
the rights of stateless persons in the
European Union is quite complex and
extensive. Based on numerous legal
documents, it regulates various aspects
of the mechanism of legal protection of
stateless persons. It is also worth not-
ing that stateless persons are equated
with third-country nationals under EU
law. An important point for the further
development of European legislation in
the field of statelessness is the defini-
tion and separation of the legal status
of stateless persons as a special subject
of international legal relations.
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IIpaBoBe 3a6e3ne4YeHHs NpPaB 0Ci6 6e3 rpomMmaasaHcTBa B €EC

Y cTaTTi po3riafaETbcs OJHE 3 HaWaKTyaJbHINIMX TeOpeTUYHHUX i
INPAaKTUYHUX NIMUTAaHb HAYKHW MIXKHApPOJHOTO IpaBa — NUTAHHS BH3HAYeHHHd Ipa-
BOBOI IPUPO/IM NPABOBOr0 CTATyCy 0Ci6 6e3 rpoMaJssHCTBA 32 3aKOHO/IaBCTBOM
€C. Ha cporosiHi BU3HaYeHHSI 0COGJIMBOCTEH MPABOBOI0 CTATyCy 0cCi6 6e3 rpoma-
JITHCTBA € OJIHUM i3 HAaWBaXKJIMBILIUX i TOCTPUX MUTAHB SIK 3 MOTJISAAY MOAAJIbIIO-
ro pO3BUTKY Mi>KHapOJHUX MIPaBOBiIJJHOCHH 3arajioM, Tak i B KOHTEKCTI pO3BUTKY
JOKTPUH NpaBoOBOTO cTtaTycy ¢isMYHUX 0Ci6 B Hayui MikHapogHoro npasa. [lu-
TAaHHSAM BHW3HA4Ye€HHS MPABOBOTO CTATyCy 0Ci6 6e3 rpoMajJsiHCTBA NMPUCBAYEHO
JAy>Ke MaJIo HayKOBUX npanb. KpiM TOro, 4ocUTh CKIaiHO BU3HAYUTH NPaABO, 1110
3aCTOCOBYETHCS IOJ0 TAKUX OCi0, a TAKOXK MepeabadYuTH MeXaHi3MH 3aXUCTy
MpaB i 3aKOHHUX iHTepeciB 0ci6 6e3 rpoMaAIHCTBA.

[lorsinbyseHUN aHaJi3 Ta BH3HAYEHHS 3MiCTy NpPaBOBOrO Ta COLiaJIbHOTO
cTaTycy iHo3eMIliB Ta oci6 6e3 rpoMaJisiHCTBa JAa€ 3MOTy 3’scyBaTH IXx Micue
Ta poOJIb Yy JIepKaBi Ta CYCHiJIbCTBI SIK MOTO 4JjeHiB, 0COGJIMBOCTI MPaBOBOTO
CTAaTyCy Ta I'POMaJAHCTBA IHIIOI JepaBH, 3MICT I XapaKTEepUCTUKH, AKI MosAC-
HIOOTh IXHE NpaBO Ha NpaUl0 BiJNOBIIHO [0 YWHHOrO HALiOHAJBHOrO Ta
MDXXHapOJHOTO 3aKOHO/JIJaBCTBA, a TaK0> MpPaBOBi 3ac00M JOTpHUMaHHSA Ta 3a6e3-
MevYeHHs HOPM I[bOTO IpaBa. BixmiyaeTscs, mo Ha oci6 6e3 rpoMaAsgHCTBA MOIIH-
pIOBaTHMeEThCA JIMIlle 3aKOHO/IaBCTBO Jlep)KaBH, /e Taka ocoba nepebysae. Bo-
HO4YaC BU3HAYEHHS Miclle3HaXO/P)KeHHsI 0cobu 6e3 TPOMaAsSHCTBA € J[AOCHUTH
CKJIAIHUM NIPOLIECOM.

Be3rpomMaiSsHCTBO BHUHHWKAE 3 HU3KW NPUYHMH, BKJIKOYAKYU PO3B'sI3aHHSA
NUTAHHSA NPaBOHACTYMHUITBA JAep>KaBU, NPOTUPIUUA MiXK pPiSHUMH HaliOHa/b-
HMMU 3aKOHaMM IpO TPOMAJSAHCTBO, BiJCYyTHICTb peecTpanii HapoKeHHH
Ta HaBiThb JUCKpPUMiHaLilHI 3aKOHU. be3rpoMagsaHCTBO TaK0X CHOCTepPiraeThbCs
cepeJl HellOJABHO NMPUOYJIMX AiTel-6i’KeHIiB, HAPOPKEHUX IO J0po3i GaThKiB
Jlo EBpony, HApPO/JKEeHHS SIKUX He 6yJI0 3apeECTPOBAHO, A TAKOX CepeJ TUX, XTO
He MOXe OTpUMaTU TPOMaJSHCTBO 4epe3 MNPOTUpiYyYs abo JUCKpUMiHalilo,
[0 MIiCTAATbCS B HalliOHaJbHUX 3aKOHAX MpPO rpoMajisiHCTBO. be3arpoMaAssHCTBO
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TAaKOX MOXHa 3HAWTU cepeJ] THUX, XTO JIECATUJITTAMU KUBe B OJHIN KpaiHi abo
HaBiTb HAPOJUBCA TaM.

3BepHyTa yBara, o oci6 6e3 rpoMaAsHCTBA MOXKHA PO3IJIAAAaTH Pa3oM i3
IOHATTAM «iHO3eMIi». JledKi BYeHl BBaXKalOTh, L0 IOHATTH «iHO3eMelb» BKJI0-
Ya€e TaKoX ocib6 6e3 rpoMajisiHcTBa. /leski BUeHi BBaXKawTh, [0 TepMiH «iHO3e-
Mellb» BKJIDYA€E TAKOX 0Ci6 6e3 rpoMa/isHCTBA. [HIII BYeHi BBaXKAIOTh, 1110 MOHS T-
TS «iHO3eMellb» OXOIJIKE JIULIe TPOMa/iH iHO3eMHUX epKaB.

Kawuoei caosa: anampud, ocoba 6e3 epomadsHcmeda, npasosull cmamyc,
npasa, 0608’s13Ku, npasosull pexcum, 2apaHmii.
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