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The article examines the role and effectiveness of mediation as a method of
conflict resolution in the criminal justice system. The author examines the
introduction of mediation practices in criminal proceedings, emphasizing the
potential for reducing conflict, improving mutual understanding of the parties and
ensuring a fairer resolution of cases. The article also analyzes the impact of
mediation on improving the efficiency of justice and the role of this method in

supporting the principles of humanization of the legal system.
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Problem identified. Ukraine is
currently implementing reforms in var-
ious areas of legislation, particularly in
the area of criminal procedure. This is
due to the introduction of the Institute
of Restorative Justice, which leads to
the active improvement of laws and
aims to take greater account of the
rights and interests of citizens. This
approach aims to humanise legal norms
and ensure fairness in the relationship
between a person and the justice sys-
tem.

Analysis of current research
and publications. The researchers
thoroughly studied the aspects of the
implementation and effectiveness of
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mediation in Ukraine. Each of the re-
searchers analysed the specifics of the
implementation of this institution, fo-
cusing on the improvement of the na-
tional legislation. Among the scientists
who have actively studied this issue are
Z.D. Smitienko, L.E. Kurliak, N.A. Turman
and others.

Aim and objectives of the
research. The article examines the
relevance of the introduction of
mediation in relation to the processes
of European integration. It argues that
the introduction of this conciliation
mechanism, which has been
successfully applied in most European
countries, is an important step towards
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creating an opportunity for alternative
conflict resolution at the pre-trial stage
or during court proceedings.

Summary of the main material.
Ukraine, as a relatively young state, is
constantly improving its legislation, and
one of the innovations is the
introduction of the institution of
mediation. Most scholars define
mediation as an approach to conflict
resolution in which a neutral third
party provides a structured process to
assist the conflicting parties in reaching
a mutually acceptable resolution of the
dispute [1].

The introduction of mediation in
criminal proceedings in Ukraine was
based on the inclusion in the new
Criminal Procedure Code of Ukraine of
provisions on the possibility of
concluding a reconciliation agreement
between the victim and the suspect or
accused. The European Union Decision
"The status of the victim in criminal
proceedings” of 15 March 2001
provides the following definition
"Mediation in criminal cases is the
process of finding a mutually
acceptable solution between the victim
and the offender before or during
criminal  proceedings  with the
assistance of a competent person - a
mediator". The purpose of mediation is
not only to achieve reconciliation
between the parties to the conflict, but
also to make the offender aware of the
consequences of his or her unlawful
behaviour and to compensate for the
damage caused. For the victim, it is an
opportunity to express his or her
attitude to the perpetrator's actions, to

share experiences and to reduce
tensions.
Opponents of the idea of

introducing mediation point out that
some of its principles contradict judicial

and procedural norms, such as the
principle of the inevitability of
punishment for a crime, the protection
of the rights and interests of the injured
party, and the confidentiality and
neutrality of the mediator. Mediation is
also criticised for the fact that its
proponents sometimes too easily ignore
the economic, political and symbolic
functions of criminalisation and law
enforcement practices, which can
reduce the level of public control and
worsen the crime situation. The
criminal procedure of mediation is
based on two interrelated elements:
confidentiality and impartiality.
Confidentiality implies the obligation to
protect public information obtained
during mediation sessions from
disclosure or leakage.

With regard to the principle of
impartiality in criminal mediation, it is
important to identify and evaluate the
measures taken. The role of the
mediator is particularly important as
he or she has to create the conditions
for a mediation process in which the
guilt of the person is established and
an agreement on conflict resolution is
reached. The mediation process has its
own peculiarities with regard to the
participants and their legal status,
including their rights and obligations
while participating in the process.

The victim and the offender are
compulsory participants in mediation.
If mediation is used at the pre-trial
stage, the offender is treated as a sus-
pect, and if mediation is used at the
trial stage, he or she has the status of
an accused person. Despite some posi-
tive changes in the legislation, the me-
diation procedure is currently not
clearly regulated in the Criminal Pro-
cedure Code of Ukraine (hereinafter -
CPC). The status of the mediation body,
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the legal status of the mediator, the
establishment of quality control of me-
diation services and similar require-
ments remain unresolved. In addition,
the CPC only defines certain aspects of
the procedure for concluding media-
tion agreements, without specifying
the body that will perform these im-
portant functions. Article 469 states
that the agreement on a reconciliation
agreement may be concluded inde-
pendently by the victim and the sus-
pect or accused, the defence counsel
and the representative, or by any other
person with the consent of the parties
to the criminal proceedings (except the
investigator, the prosecutor or the
judge).

The conditions for the introduc-
tion of mediation in criminal proceed-
ings are set out, for example, in Article
469(1) of the Criminal Procedure Code
(CPC). It states that a reconciliation
agreement may be concluded on the
initiative of the victim, the suspect or
the accused. The parties may negotiate
the agreement independently, includ-
ing the victim and the suspect or ac-
cused, the defence counsel and the
representative, or with the assistance
of another person chosen by the par-
ties to the criminal proceedings (ex-
cept the investigator, prosecutor or
judge).

It is interesting that the legisla-
tor has defined the right of the parties
to choose any person agreed by the
parties to conduct the mediation (ex-
cept the investigator, prosecutor or
judge). However, under such condi-
tions there may be problems with vio-
lations of mediation procedures or
principles. It is therefore important to
establish criteria for the persons se-
lected for mediation, as the absence of
requirements for a mediator may lead
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to false agreements. In addition, those
who wish to engage in mediation
should be required to undergo special
training.

At present, scientists are propos-
ing to adopt a law "On Mediation", to
include a mediator among the subjects
of criminal proceedings, to define his
rights and duties, and to develop or-
ganisational and logistical measures to
ensure that the activity of mediators
remains relevant [3].

It is interesting that the legisla-
tor has provided the possibility for the
parties to choose any person to con-
duct the mediation agreed upon by the
parties, except for the investigator,
prosecutor or judge. However, under
such conditions there may be a risk of
violation of mediation procedures and
principles. It is therefore important to
establish specific criteria for persons
wishing to engage in mediation activi-
ties, as the absence of requirements for
a mediator may lead to inadequate
agreements. In addition, those who
wish to engage in mediation should be
required to undergo mandatory train-
ing. Today, scientists are actively pro-
posing the adoption of a law on media-
tion, the introduction of a mediator
into the circle of subjects of criminal
proceedings with the definition of their
rights and obligations. They also point
to the need to develop organisational
and logistical measures to ensure the
effective work of mediators [3].

Conclusions. In order to create
an adequate legal framework for
effective conflict resolution through
mediation in accordance with European
standards and international law, it is
necessary to establish a legal frame-
work. This framework should include
the basic principles of mediation, the
scope of its application, the scope of
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criminal cases in which mediation may
be appointed, the requirements for
mediators, the conditions for granting
the status of mediator, the legal status
of a mediator and the maximum
timeframe for mediation in order to
avoid undue delay of the proceedings
by the participants.

The final outcome of the media-
tion process is the conclusion of an
agreement between the parties, which
is subsequently approved and enforce-
able by the court. Thus, the conclusion
of an agreement by the parties serves as
evidence that the mediation process has
taken place. Establishing the definition
of a mediation agreement at the legisla-
tive level is an important step, as it fa-
cilitates a clear interpretation and un-
derstanding of the results of mediation
to resolve a conflict or dispute between
the parties.

As can be seen, the institution of
mediation in Ukraine is a legislative
innovation that is still in the process of
formation. The Criminal Procedure
Code contains the prerequisites for the
effective implementation of this insti-
tution. The Code should include provi-
sions that will form the basis of the
mediator's activity and determine his
or her conduct. Clearly establishing
general standards of conduct for medi-
ators and defining the norms by which
they should be guided is an important
element in ensuring the proper con-
duct of the mediation process and in-
creasing public confidence in media-
tion as an effective means of conflict
resolution. The establishment of this
institution will help to avoid additional
financial costs for the parties and the
state, as well as to reduce the burden
on the judicial system.
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Megianis sik MeTo/, BUpilieHHsI KOHQJIIKTIB y cdpepi KpuMiHa/ibHOTO MpaBo-
CyAnA

CraTTs posrysjae posb Ta epeKTUBHICTb MeJialii sk MeToAy BUpilleHHS
KOHQJIKTIB ¥y cdepi KpUMiHANBHOrO MpaBoOCyAJs. ABTOPOM J[AOCJi/PKEHO BIIPO-
Ba/PKeHHS MeJialilHUX NPaKTUK Y KpPHUMiHaJbHUN MpOLeC, HaroJOWyw4yd Ha
MOX/IMBOCTSIX 3MeHIIEeHHs] KOHQJIIKTHOCTI, MOKpallleHHi B3aEMOPO3yMiHHSI CTOPiH
Ta 3abe3nedyeHHi O6iJbll CcHOpaBeAJIMBOr0 po3B'sA3aHHA cnpaB. CTaTTA TaKOX
aHaJsli3ye BIUIMB Megialii Ha mifiBUIeHHs] epeKTUBHOCTI MPaBOCYA/is Ta POJIb LbO-
ro MeTOAY Y NiATpUMLi NIPUHLMIIB ryMaHi3alil 1paBoBOi CUCTEMH.

Kawuosi caoea: mediayis, koH@ikm, KpumiHaabHUll npoyec, 8upiuleHHs
KoH@ikmis, npasocyddsi, zymaHizayis, cydoea pehopma, mediayiliHi npakmuku.
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