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KOHCTUTYLIIMHO-IIPABOBI TAPAHTII 3AXHCTY ITPAB
CYB’EKTIB I'OCITIOAAPIOBAHHA

[IpoBeseHUN aHa/li3 CTaHy CUCTEMH rOCNOAAPCbKOr0 3aKOHOTBOPEHHS NOKa-
3Ye, 1110 [ii 3aKOHOAABI[iB MPAKTUYHO 3aBX/IM Bi/ICTaBaJ/IM Bifi IOTpeb eKOHOMIKY, a
rocrnoZapcbki mpouecu B YKpaiHi BperyJbOBYBaJUCA HELOCTAaTHbO [Ji€BUM i
HeCBOEYACHHUM TOYKOBHUM BTPY4YaHHSIM. AHaJIOri4YHa CUTYallisl 30epira€Tbcs i HUHI 3
THUMHU JIMlIe BiAMIHHOCTAMY, 1[0 3yMOBJIeHI BUKOHAaHHAM BUMOT CBiTOBOI Ta €BpPO-
MefchKoi CIiJIbHOTU SIK YMOBH, 32 SIKUX BiZOYBa€TbCA JOCTYN YKPAIHCbKUX TOBApiB
Ha Mi>KHapO/Hi pUHKH, Ta HAZAIOTbCA 3aKOPAOHHI KpeUTH.

O6IpyHTOBYIOUM TEOpPETUYHY CKJIAJOBYy Npolecy 3abe3neyeHHS KOHCTUTY-
LiMHUX rapaHTiB NpU 3axUCTi NpaB Cy6’e€KTiB rocrnofaproBaHHs, aBTOp AiHLIOB
BUCHOBKY IIPO Te, 10 HAYKOBLSIM | MpaKTHKa BKpal He0OXi/JHO BUSHAYHUTHCS L1010
0ZJHAaKOBOTO0 i Mpo¢eciiHOTO pO3yMiHHA NMOHATTS «CHpPaBEAJUBICTbY», aJpKe JIMLIe
IIJIIXOM 3aCTOCYBaHHS 1IbOr'0 MOHATTSA B MOr0 KJIaCUYHOMY PO3YMiHHI 3 ypaxyBaH-
HSIM JioriyHOi KaTeropii o6¢csary MokHa 3a6e3neYuTd NpaBUJibHE, 00'€KTUBHE, He-
ylepeKeHe CTaBJIEHHS JIDJACBKUX | TOCIOAAPChKUX BIIHOCHUH, AKi BIANOBIZAIOTH
MOpa/JbHO-eTUYHUM i IPaBOBUM HOPMaM.

Karouoei caoea: npasosi 2zapanmii; gepxoseHcmeo npasa; cy6’ekm azocnoda-
pro8aHHs; 2ocnodapcbke cydo4UHCMEB0; 3axucm cy6’eKmueHO20 Npasa; 3axucm npas
cy6’ekmie 20cnodapro8aHHsL.

AHasnu3 COCTOSIHUSI CUCTEMbl X03IMCTBEHHOr0 3aKOHOTBOPYECTBA MOKA3bl-
BaeT, YTO JeMCTBUSI 3aKOHOaTesiel NMPaKTUYeCKH BCErAa OTCTAaBaM OT MOTpPeEG-
HOCTEH 3KOHOMHUKH, 2 X03IUCTBEHHbIE MPOLECChl B YKpauHe peryJupoBajnch He-
JIOCTaTOYHO JIeHCTBEHHbIM U HECBOEBPEMEHHBIM TOYEYHBIM BMeEIIATEJbCTBOM.
X035iCTBEHHOe CyZAONpPOM3BOACTBO KaK HeOTbeMJieMas COCTaBJjsAwLias oTeye-
CTBEHHOU Cy/le6HON CUCTEMBI JIOJDKHO pacCMaTpPUBAThCS Kak HanboJiee 1eHCTBEH-
HbIM UHCTUTYT obecrnieyeHUs] BEPXOBEHCTBA NpaBa B cpepe X039WCTBEHHOHU Jes-
TeJbHOCTH. 060CHOBBIBAs TEOPETUUECKYIO COCTABJISAIOLIYIO NTpoliecca obecrnedeHus
KOHCTUTYLIMOHHBIX TapaHTHUH NPH 3alUTe NpaB CyO'beKTOB X03fHCTBOBAHUS, aB-
TOp NIpHIlesa K BbIBOAY O TOM, YTO Y4eHBbIM M NpPAKTHKaM KpaiiHe Heo6X0JuMO
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onpeaesMTbCAd B OTHOIIEHHWHW OJWHAKOBOI'O HpO(l)eCCI/IOHaJIbHOI‘O IMIOHUMAHHUA I10-
HATHUA «CIPpaBeJJINBOCTb», B€/ib TOJIbKO IyTEM NNPUMEHEHHA 3TOro NOHATHUA B €ro
KJIACCUY€CKOM I[MOHHWMAHHUHN C Yy4Y€TOM JIOTUYEeCKOH KaTeropuu o6beMa MOXKHO
06€eCcrneymnThb I[IpaBHUJIbHOE, O6'I)€KTPIBHO€, HernpeaB3AdToe OTHOLIEHHWE B Cpeae 4esio-

BEYECKUX U XO3AUCTBEHHBLIX CBS3eH,

3TUY€CKHUM U IPAaBOBbIM HOPpMaM.

KOTOpble COOTBETCTBYIOT MOpPAJIbHO-

Kamwouessle cao08a: npagosvie 2apaHmuu; 8epX08eHCMB0 Npaesa; cyoseKm Xo-
3siicmeosaHust; xo3siticmeeHHoe cydonpou3eodcmaso; 3aujuma cy6seKkmugHo20 npa-
8a; 3awyjuma npas cy6seKmos xo3sUcmeosaHusl.

IlocraHoBKa mpo6Jjemu. Ha cy-
YaCHOMY eTalli, 3 ypaxyBaHHAM I0JIO-
)xeHb KoHuennii 3 pekogudikanii mu-
BIJIbHOI'O 3aKOHOJABCTBa, HabyBalOTh
0COGJIMBOTO  3HA4YeHHHA TeOPEeTHUKO-
MPaBOBI MiAX0U [0 EPEOLiHKHU poJii U
3Ha4YeHHs rOCNOAAPCHKOro 3aKOHO/AB-
ctBa. UIBUAKUMM TeMnaMu IpoCy-
BAETbCA AYMKa PO HEOOXiAHICTb CKa-
cyBaHHA [ocnofapcbKoro  Kogzekcy
Ykpainu. llifkoM odeBU/IHO, 10 OYAb-
siKe HeOoOI'DYHTOBaHe BTpPyYaHHA B
chepy AiNbHOCTI MexaHi3MiB 3aXUCTy
npaB cy6’eKTiB rocroapoBaHHsI NPU3-
Belle [0 po36ajlaHCyBaHHS I€BHUM
YUHOM BperyJbOBaHOI CHUCTEMU IIO-
HOBJIEHHAl MOPYLIEHOTO IpaBa CyLaMHU
rocnoZapCbKol WPUCAUKIIL

AHaJsi3 octaHHiX Aoc/igKeHb i
ny6sikangin. /lnsg JocATHeHHS MeTHU
ny6Jikanii BUKOPUCTAHO HAyKOBUH
JlOpO6OK BiJOMUX BITYM3HSHUX Yyye-
HUX-IOPUCTIB, BU3HaHUX (axiBUiB i3
3arajbHOl Teopil mpaBa, Trajly3eBUX
[IpaBOBUX HayK, cepej akux lI.-JI. Mon-
Teck'e, O.l.PabueBuy, O.B. [Ipoko-
MMeHKO, B.II. 'pi6aHoOB, M. L. Titos,
B. B. Bapdosiomees, I1. I1. Konecos,
A.Tl. BepuuHiH, B. A. ['y6aHoB Ta iHmi.

BuaisleHHd He  BUpilleHUX
paHilie 4YacTHH 3arajibHOi IpPoGJIeMH.
CyyacHUM CcTaH JAOTPUMaHHA BCTaHOB-
JIEHOTO T'OCNOAapCbKOTO MPaBONOPAAKY
B YKpalHi 3acBifuye Npo HasfABHICTb CU-
CTEMHUX HeJ0JiKiB B QYHKIiIOHYyBaHHI
MexaHi3MiB 3aXUCTYy IpaB i OXOPOHIOBA-

HUX 3aKOHOM IHTepecCiB yYaCHUKIB eKo-
HOMIYHUX PAaBOBIJHOCHH. Y TOH ke 4Jac
BUHECEHHd Ha IepeAHi MO3uLil moJio-
)KeHb TPO NpIOpUTET CYy0 €EKTUBHUX
npaB i cBo60A Ha 3acazax piBHOCTI me-
pejl 3aKOHOM i cyZiloM BCiX 6€3 BUHSATKY
roCrno/JIJaprIoyux Cy06'e€KTiB BHUCTYyIAE
BKpall BaXKJIMBUM KPOKOM 3 OOKY Jep-
’KaBM Ha HaNpsAMi BCTaHOBJIEHHA i 3a-
6e3nevyeHHsI KOHCTUTYLLITHOTO NOPSAAKY
IIPOBA/PKEHHA TOCIOAAPChbKOI Ta IHILIOI
JisITIbHOCTI.

PaszoM 3 TuM, 3a/MIIalOThCA He-
JIOCTaTHbO 3aXUILEHUMU 3 OGOKy Jep-
)KaBU  OINBLIICTD  yYaCHUKIB  €Ko-
HOMIYHHUX BIJJHOCHUH, KOTpi 3 pi3HHUX
OPUYMH JONYCTUIU MOCAa0/IeHHSI KOH-
TPOJIIO 3a MPOBAa/PKEHHAM TOCIOJapCh-
KUX omnepariil.

IlocraHoBKa 3aBAaHHA. ['0J10B-
Ha MeTa LbOro JOPOOKY 30CepeAuTH
yBary HayKOBOl CIIJIBHOTHY 1 NpPaKTHU4-
HUX TMpaliBHUKIB Ha HeOoOXiJAHOCTI
HalnpaloBaHHA HIJISAXIB 11010
BUpilIeHHs npo6JieM, MOB'SI3aHUX i3
NpaKTUYHUM 3aCTOCYBaHHSIM Teope-
TUYHOrO MacuBy iHdopmalii y cdepi
3abe3nedyeHHs] KOHCTUTYLIMHUX I0JIO-
)KeHb  IL0J0 MPaBOBOTO  3axXUCTy
Cy6’€KTIB rocrno/lapoBaHHs.

Bukiia, OCHOBHOro marepiajuy.
[ligr'pyHTAM CBITOBOTO IPaBONOPAAKY
B rasy3i 3aXUCTy IpaB JIOJWHU CTaja
npuiinata 10 rpyaHsa 1948 poky Ha
3acizanHi ['eHepasbHOi Acam6sei OOH
3arajbHa JieKJapauisd MNpas JIOAUHU
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[1]. BoHa BU3HaHa MeplIMM MiXHaApO/I-
HO-NIPaBOBUM JIOKYMEHTOM, B SIKOMY
OyJsio odil[iHHO HpPOroJiolIeHO OCHOBHI
npaBa i cBo6oAU JIHOAUHU. 3 MEPUIUX
JHIB iCHYBaHHfl He3aJIeXKHOI YKpaiHu
Horo 6yJio B3ITO 32 OCHOBY JJIs1 CTBO-
pPeHHS BiTYU3HAHOr0O 3aKOHO/JABCTBA.

[TonoxkenHda [leknapauii oTpuma-
JU CBil moJajibUIMU PO3BUTOK y Oa-
raTbOX Mi>KHapoOAHUX AOTOBOpax i mo-
KyMeHTaX, 30KpeMa, Oy/Ju NpPUHHATI
MixkHapoAHHUH NAKT NP0 €KOHOMiuHi,
coujanbHi W KyJbTypHi MpaBa Ta
Mi>kHapoAHUH MaKT NPO rPOMaASHChKI
i mosiTuyHi npaBa [2]. YkpaiHa BU3Has1a
i JOKYMEHTHM i HajajJa IM CTaTycy
HallioHaJIbHOT'0 3aKOHO/AABCTBA.

[Ton1okeHHAMU Koncrutyuii
Ykpainu, 30kpeMa cTaTTelo 3 nepezbda-
YeHo, L]0 NpaBa i cBOGOAU JIOJUHU Ta
iX rapaHTii BU3HA4YalOTh 3MICT i crnps-
MOBaHICTb [iAJBHOCTI AepxkaBu. [lep-
»KaBa BIJANOBIJAa€ mepej JIOLWHOIO 3a
CBOIO [islJIBHICTBb. YTBepa:KeHHA i 3a-
6e3nedyeHHs1 NpaB i cBO6GOJ JIIOAUHU €
roJIOBHUM 0060B's13KoM JiepaBH [3]. e
03Hayae€, 1Mo 0coba, mpaBa i cBo6Go U
AKOI IOpYLIeHi, MOXe 3BepHyTHUCA i3
030BOM [0 CyAy, IMOCHJIAlOYUCh Ha
BiZNIOBiAHY HOpMY Koucturynii
Ykpainu. BigcyTHIiCTb 3aKOHY 3 L1bOTO
NHUTAaHHS aX HiSIK He € mijcTaBowo s
BiAMOBU y MNPUUHATTI BIiJANOBiAHOTO
M030BY AJI1 MOTO PO3TJIAAY Y CYZ0BOMY
nopsiky [4].

Baromi Kpoku 1110/10 TPaKTUYHO-
ro po3B’si3aHHs 3aBJaHHSA i3 3a6e3me-
YeHHsI IPaBOBUX rapaHTil o040 06'e€K-
THBHOTO 1 cHOpaBeJJIMBOTO 3aXUCTY
rocnoJjapCbKyUM CyJIOM IpaB Ta 3aKOH-
HUX iHTepeciB cy6’ekTiB rocmnoja-
ploBaHHS Habysu B «KoHiemniii Broc-
KOHaJIEHHS CyJiBHUITBA [Js yTBep-
JPKEeHHS CIpaBe/JINBOrO Cyly B YKpaiHi
BiIMOBiHO [0 €EBPOMEUCHKUX CTaH-
JapTiB» (cxBajsieHO Yka3oMm [lpe3upeH-
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Ta Ykpainu Big 10 TpaBua 2006 p.
Ne 361/2006) [5].

Po3BuBaw4M npaBOBi TrapaHTil
010 06'EKTUBHOIO i ClpaBeJJIMBOTO
CYZOBOTO pO3IJALY TOCIOAAPCBKUM
CyZ,0M CIIOpIB, 1110 migJaaraoTb
BHUpIillEeHHIO B paMKaX rocrnojapcbKoro
CY[04YUHCTBA, YiTKO MPOCJIiAKOBYETbCH
KypC JepKaBy Ha YTBepI:KEHHS €BPO-
neiicbKUX CTaHJApPTIB Ha 3acajilax Bep-
XOBEHCTBa NpaBa i 3a6e3neyeHHs 0co6i
IpaBa Ha ClipaBeJJINBUH CY[.

TeopeTuKo-paBoBUK aHaJsli3 Io-
JoxeHb KoHuemnnii mokasas, 110 0C006-
JIUBY CTYPOOBaHICTh BUKJIMKAE MO3UIis
Cy06'eKTIiB 3aKOHOJJaBYOI'0 MPOLECY CTO-
COBHO HiBeJIIOBAaHHSA BiMiHHOCTEH MDXK
roCloJapCbKyMM I LIUMBUIBHUM IpoLeca-
MU. Y JAaHOMY pasi rTOBOPUTHCA MIPO TeE,
mo yHidikaniga mnpoueayp Cy/I0BOro
pO3rJIAfly pPO3rJIAJAETbCA B LIbOMY JO-
KYMEHTI SIK BaKJIMBUN HAMNpsM Y[ 0CKO-
Ha/IeHHd CYJO4YMHCTBA, aJle i3 3acTepe-
)KeHHAIM, W10 Lie He Cylepe4yuTh
BUpILIEHHIO 3aBJaHb IEBHOr0 BUAY
npoIecy, SKMi He BUMara€ 0COOJMBUX
npaBuwi1. Ha aymky po3po6HukiB KoH-
yenuii, Heo6XiJHO MOCTYNOBO HAGJIU3U-
TH, a TIOTIM i B3araJi MoegHaTH B OJHO-
My KOJEeKCI HOpMH LIUBIJILHOTO i rocmno-
JApCbKOTr0 MPOLECIB, OCKIJIBKU MiX HHU-
MU HeMa€e CYTTEBUX BiJMiHHOCTEH,
3yYMOBJIEHUX Clel[UPiKOI0 CYy/I0UYNHCTBA.

Ax BGAYaETHCA 3 AHAJNI30BAHOTO
noJsioxkeHHs1 «KoHIemnilii BAoOCKOHa/IeH-
HA CYAiBHULTBA [Ji yTBEPKEHHH
CIIpaBe;JIMBOrO  CyAy B YKpaiHi
BiANOBIAHO A0 €EBPONMEWCHKUX CTaH-
JapTiB», I PO3POOHUKU 3POOUIM Tep-
MW KPOK /0 3HUILEHHSI T'OCIOAAPCh-
KOI'0 CyJJOYMHCTBA ULJISIXOM MOr0 HeKo-
PEKTHOTO BTHUCKAHHS B PaMKHU LMBiJb-
HOT0 MpoIlecy HIOBUTO 3 TUX NPUYHH, 1110
BOHMY INPAKTHUYHO iJl€HTHUYHI, i MOXKYTb
NO3UIL[IOHYBaTUCA AK €AUHUH, yHiBep-
caJIbHU# npoliec.
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Bepyyr o yBaru Te, 10 JAaHa
KoHyenuis Ha TenepimHid 4Yac fB-
JISETBCA 4YUHHOWIO, TO ICHYE peasibHa
Hebe3meKa Iij racjaamMy iMIieMeHTalii
€BPOIMNENChKUX 3aKOHIB i HaGJIMXKeHHSA
3aKOHOJABCTBAa [0  €BPOMNENHCHKUX
CTaHZApTIB TNOBHICTIO BTPaTUTH T[OC-
oJiapcbKe INpoOLiecyaJbHe 3aKOHOJAAB-
CTBO He TIiJIbKM $fIK BiJHOCHO CaMo-
CTiMHY rajy3b CyJOYMHCTBA, a HaBiThb
rocIoZapcbKe NpaBo SIK HAYKY.

Pazom 3 TUM, CymZOBUH DPO3IJIAL
FOCIOAAPCbKOr0 CIOPYy MAa€E Ha MeTi
pO3B'I3aHHA He TiIJIbKU rOCHOAapChKOI
npo6JsieMH fK Takoi. 3aBJaHHAM TocCIo-
JapCbKOro IpoLlecy BUCTYIAE CHpa-
BeJJIMBe i 00'€EKTMBHE BUKOHAHHS I'OC-
NOJAPCBKUM CYZOM KOHCTUTYLIMHHX
HOpPM LI0/I0 BepXOBEHCTBA MpaBa |
yTBep/ KeHHs1 3aKOHHOCTI B cdepi eko-
HOMIKH.

Y uboMy 3B'S3Ky [JOLIJBHO [0-
cayxatucs aymok O. . PabueBuya, skuit
BKas3ye, 1[0 3 OJTHOr0 OOKY, JOTPHMaHHSA
npaBa Ha COpaBeJJIUBUN  CyAOBUH
pO3IJIA, € TapaHTIE 3aXUCTy OyAb-
AKOrO IHILIOro Mpasa, a 3 APYroro — oj-
Hi€EI0 3 MepefyMOB YTBEpP/KEHHA Cy-
JI0BOI BJIaJU $SIK IOBHOLIIHHOTO Me-
XaHi3My 3aXUCTy I1paB i cBO6GO/, IIOAUHU
[6, c. 89].

CamMe 3 1UX NPUYUH BUJAETHCA
HaJTO Ba)XKJIMBUM KOPEKTHO PpO3YyMITH
CYTHICTb IOHATTH «CIPaBeJIUBICTb» AK
3arajibHO-NIPaBOBY KaTeropir, a TaKoX
BHU3HA4YUTHU POJIb i MicClle IpaBa Ha cipa-
BeJJIUBUM CYJOBUH PO3IJAL Y CUCTEMI
CYZJOYMHCTBA fIK rapaHTii JOTpHMaHHA
KOHCTUTYLiHHUX MOJIOXKEHD.

O6rpyHTOBYIOYH TEOpeTUYHY
CKJIaIOBY Mpolecy 3abe3rnedyeHHs] KOH-
CTUTYLiHHUX TapaHTIB TMpU 3aXHUCTi
npaB Cy6’eKTiB rocrnojapoBaHHs, HE00-
XiIHO BUSHAYUTHUCH L1010 OLHAKOBOTO i
npodeciiiHOro  po3yMiHHS  NOHATTS
«ClpaBeIuBiCTb». 3rifHO i3 3akjaje-

HHUM y HbOMY O6CSITOM Iie - IPaBUJIbHE,
006'eKTUBHE, HeEyNepe/PKeHe CTaBJIeHHS
JI0 KOTo-, 40ro-HeOy /b, JIIOJICbKI BiJHO-
CUHH, Jii, BYMHKH, S[Ki BIiAMNOBiAA0Th
MOpaJIbHO-eTUYHHUM i NpaBOBHUM HOp-
MaM [7].

0. b. [IpokoneHko, AOCIIIHKYIOYA
npo6JieMH CTaHOBJIEHHSl CIIpaBe/JIMBOI
CyZl0BOI BJIaJM, 3a3HA4ya€, 110 3 TOYKHU
30py mnpaBa ii NmOTpiGHO PpO3yMITH fK
CTaHJApPT TOBEAIHKU JiloJed B Ix
cmiBicCHyBaHHI Ta B3aeMojii; 6e33amne-
peyHa MpaBoBa LiHHICTb, fIka HabyBa€
puc YHIBepCaJIbHOCTI; KpuTepin
OLIIHIOBAaHHA 4YWHHOIO IO3WTUBHOIO
IIpaBa Ta iHCTPYMEeHT JieriTUMallii npasa
1 IpaBOBUX IHCTUTYTIB; KPUTEPiH, AKUN
BUKOPDUCTOBYETbCSI ~ NIPU  PO3NOALII
coliasibHUX 6Jar [8].

bBe33anepeyHow rapaHTi€l0 [J0-
TPUMaHHA IpaB i 3aXUCTy OXOPOHIOBA-
HUX 3aKOHOM iHTepeciB cy6'eKTiB roc-
NO0/IAPIOBAaHHSl BUCTYNAOTb KOHCTHUTY-
LiliHI TMOJIOXXEHHs 1[0Jl0 MpaBa Ha
cupaBeAJIMBUM | 06'€KTUBHUN PO3TJs]
KOMIIETEHTHHUM CYZ,0OM I'OCII0JapChbKOr0
criopy. lle mpaBo BcTaHOBJIeHe K Ha
HaliOHAJIbHOMY, TaK i Ha Mi>XHapo/HO-
My piBHAX.

Axmo rosopuMO Mpo ydyacTb
Jlep>KaBH sIK HeynepeJKeHoro apb6itpa
IIpU PO3IALI OCIHOAAPCHKUX CIOPIB,
TO HeOoJMiHHO T1ocTae npobJseMa
Ha/ZlaHHsl TNpPaBOBUX TlapaHTId 1070
NOBHOMIPHOTO JOTpPHUMaHHA IMOJIO-
KeHb 3aKOHOJaBCTBa. TakK, KOHCTUTY-
I[illHOI0 HOPMOIO € 3000B'sI3aHHA JAep-
’KaBU 3a0e3NeyuTHU 3aXUCT IpaB YCix
Ccy6'eKTiB mpaBa BJIAaCHOCTI Ta roCIO-
JaproBaHHd. bisbwe Toro, B KoHcTu-
Tynil VYKpalHM [poOroJiolleHO Bij-
cyTHicTb mnpedepeHUil giasa 6yAb-
AKOT0 HOCif IpaBa BJIACHOCTI, OCKiJb-
KA yci cy6'eKTH mpaBa BJIACHOCTI
3TilTHO 3 TI0JIOXKeHHSMHU cTaTTi 13
piBHI lepes; 3aKOHOM.
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3rifHo 3 MoJIOXKEHHSIMU CTaTTi 7
(IlpaBO Ha cipaBeAJIMBHUUA CcyJ) 3aKOHY
Ykpaiuu «IIpo cypoycTpiii i cratyc
cyaaiB» [9] KOXKHOMY TrapaHTYETbCA
3axHCT Horo mpas, cB06O/, Ta iHTepeciB
y PO3yMHi CTPOKMU He3aJIeXXHUM, 6e3-
CTOPOHHIM 1 cHnpaBeJJIMBUM CyZOM,
YTBOPEHUM BiZNOBIIHO [0 3aKOHY.

[TonoxxeHHsamu cratti 9 (PiBHiCTB
nepeJ; 3aKOHOM 1 cygoM) 3aKoOHY
Ykpainn «Ilpo cygoycTpii i craTtyc
cypniB» [9] mporoJiolieHo, 1o NpaBo-
cyansa B YKpaiHi 3AiHCHIOETbCA Ha 3a-
caZilaXx piBHOCTI BCiX yYaCHHUKIB CyJ10BO-
ro npouecy Inepej 3aKOHOM 1 CyLoM
He3aJIeXKHO BiJ| pacH, KOJbOpY ILIKIipH,
MOJIITUYHMX, peJiriiHuxX Ta iHIUX Ie-
PEKOHAHD, cTarTi, €THIYHOro Ta
COLIia/IbHOTO TOXO/KEHHS, MakHOBOTO
CTaHy, Miclg NpO>KMBaHHS, MOBHUX Ta
iHIKuX o3HaK (4acTuHa 1).

3rifiHoO 3 YacTHHOW 2 Iji€l cTaTTi
CyJZi CTBOPIOE TaKi yMOBH, 32 AKUX KOX-
HOMY Y4YaCHUKY CyZ0BOTO Mpoliecy ra-
PaHTYETbCA PpIBHICTb y peasizanii
HaJlaHUX MpolecyaJbHUX NpaB Ta y
BUKOHAHHI MpolecyajbHUX 000B's13KiB,
BU3HAYEHUX NPOLIECYaJIbHUM 3aKOHOM.

Ax 6ayMMo, HeoJAMiHHHUM aTpHu-
OyTOM yCbOr0 CKJIAJHOTO JepKaBHO-
BJIAJIHOTO MeXaHi3My, CHpAMOBaHOIO
Ha yTBepJKEHHs1 NMPAaBOBUX TapaHTil
mo/0 3abe3neyeHHs 3aXWUCTy MpaB i
OXOpPOHIOBAaHMX 3aKOHOM iHTepeciB
Cy6'eKTiB rocrnofapoBaHHe, € JepKaB-
HO-MPaBOBi YCTaHOBKH I0OJA0 JOTpPH-
MaHHSl rapaHToBaHoro KoHcTHTYyLi€lO
MOPSIAKY, 3aCHOBAHOMY Ha 06'€KTHUB-
HOMY i cnpaBeJJIMBOMY BUKOHaHHI Cy-
JIOBUMH OpraHaMU HaJlaHUX iM MOBHO-
BaKeHb 1L0J0 BiHOBJIEHHA MOpyle-
HOrO, HEBU3HAHOro, OCHOPIOBAHOTO
Cy6'eKTUBHOTO TMpaBa 4M iHTepecy
y4aCHUKIB rocoJJapCbKUX BiZIHOCHH.

EKcTpanoJiroro4u BKa3aHi BHIE
MOJIOXKEHHA Ha Cy4yacHi ToCnoAapchbKi
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NPaBOBIJHOCHUHH, [JOLIJIBHO HaBeCTH
cymkenHsa B.Il.['pibaHoBa, KkoTpuh
BBa)KA€, 10 Cy6'€KTHBHE IIPaBoO, sKe
HajgaHe 0cobi, ajle He 3abe3nedyeHe Bifn
HOro mnopylieHHsI HeOOXiJHUMH 3aco-
6aMu 3aXHUCTY, € JIMILE JleKJapaTUBHUM
npaBoM [10]. B TakoMy pasi TeopeTuu-
HO OOI'PYHTOBAaHUM € BUCHOBOK IpO Te,
o 3abe3NeynTH JAOTPHMMaHHA BciMa
y4acHMKaMHU KOHCTUTYLIHHOTO NOPAA-
Ky B TOCIOJAapcbkiil cdepi MOXKIMBO
Jivile aZleKBaTHUMHU JIETITUMHUMHU 3a-
cob6aMHU 3aXHUCTY.

B moci6bHUKY 3 rocrnojapcbKoro
npaBa 3HaxXxOJUMO NOCHJAHHA Ha
aKTyaJbHe B Cy4YaCHIH TeOpeTHYHIiH
JOKTpuHi cymxenHsa M. L. TiToBa, kUit
BBAJKAE, 1110 Jlep>KaBHi rapaHTii npaB Ta
iHTepeciB cy6’ekTiB rocrnojaproBaHH:A
MOXKHa NOJIJIMTH Ha 3arajbHi Ta Mal-
HOBI. 3arajibHi NOJAralOTh B TOMY, 1110
Jlep>kaBa rapaHTyeE CyO’€eKTaM ToCIo-
JlapIOBaHHs He3aJIeXHO Bijj BUGpaHUX
HUMU OpraHizaniiHo-mpaBoBuUX ¢opM
rocnoJlapcbkoi AisjabHOCTI Ta ¢dopm
BJIACHOCTI OZJHAKOBi NpaBa i CTBOpPIOE
piBHI MOXJIMBOCTI AJid JOCTyny [0
MaTepia/ibHO-TEXHIYHUX, (iHAHCOBUX,
iHbopManiiHUX, MPUPOAHUX Ta IHIIUX
pecypciB. PazoMm 3 TuM 3a6e3nedeHHs
MaTepiaJIbHO-TEXHIYHUMU pecypcaMy,
po3nojijieHuMuU LeHTpali30BaHO
Jlep>KaBolo, 3JiMCHIOETbCA 3a YMOBHU
BUKOHAHHS MiAOPUEMCTBOM pOGIT i
IIOCTaBOK JJI1 Jlep>KaBHUX N10Tpeo6.

MaiiHoBi rapasrii npas
nigNpUEMCTB Ta iHIMIMX Cy6’€KTiB roc-
N0/ apI0BaHHA NOJIATalTb Y TOMY, IO
Jlep>kaBa 3a JOIOMOrOX TNPUHHATTS
BiINOBiJHOI'O 3aKOHOJABCTBa, CTBO-
peHHsA cheljaJbHUX CTPYKTYp, AKi
KOHTPOJIIOIOTh KOr0 BHUKOHAHHA, ra-
paHTye HeJOTOPKAaHHICTh iX MailHa Ta
3abe3neyye 3axUCT IpaBa BJIACHOCTI
(ct.13 KoHctutynii Ykpainu) [11,
c. 217].
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B. B. BapdosiomeeB mig yac no-
CJIiPKEHHSI OKpeMHUX MpOoLecyaTbHUX
MOMEHTIB TMO30BHOTO NPOBAa/PKEHHS B
LIUBIJIBHUX CIpaBaX, BHUCJOBJIIE y3a-
rajlbHEHy [JyMKy 0araTbOX BYEHMUX,
3riJHO 3 $KOI0 I030B € HaNJ0CKO-
HaJilIUM 3aco6oM 3axXUCTy
Cy6'€EKTHBHOIO MpaBa, SIKe MOpyLIeHe
abo ocnopeHe. 3aiikaBjeHa 0co6a, 1110
paxye cebe BOJIOJApeEM MOPYLIEHOTO
abo OCIOpeHOro MmpaBa, WIYKa€E y CyAy
3aXUMCTy Yy BCTAHOBJIEHOMY 3aKOHOM
M030BHOMY NpoBa/pkeHHi [12].

I1. II. KosilecoB BBaXkag€, 1110 11030B
- 1e Ny6JiYyHO-IpaBOBUM iHCTPYMEHT,
SIKUM NPUBOJUTBHCS B [li0 MPOBa/KEH-
HA y CIpaBi, Lle CBOr0 pofy «CTapTep»
3MaraJjlbHOro MeXaHi3My CyJ04YMHCTBa.
3HauyuicTh M030BHOI GOpMHU TOJATAE
B 1l yHiBepCcaJIbHOCTI M 3aJil0BaHHI 3a-
L[iKaBJIEHUMH Y BiJHOBJIEHHI MallHOBUX
BiHOCHH i mpaBonopsAAKy cy6'eKTaMu
cyny [13].

3 Touku 30py A.Il. Bepunnina
M030B € 3aci6 3aXUCTy MpaBa; MOYaTKoO-
Ba I[polecyaJbHa [Aid i3 3axucTy
Cy6'eKTHBHUX IpPaB; BOJIbOBA BHUMOTa
Ao cyny [14].

Y ToO#l ke 4Yac HaBKOJIO CaMOTO
NOHSATTSl «I030B» CepeJl YYeHUX To-
yaTbCsl AUCKycil, ockibky odinifiHol
roro aedininii Hemae. Y Teopii nuBiIb-
HOTO MpaBa i Mmpoliecy MOHATTS «M030-
BY» 3aJIMIIAETbCS [AUCKYCIHHUM BXe
Garato  gecATWIiTh. Sk BKasye
B. A.T'y6aHOB, 3MiCT IIbOTO TEPMiHy 3a
YMOBYAHHSAM BHU3HAEThCS SIK O6U camo
006010 3p03yMisIUM, 1110 AaJIEKO HE TaK
[15].

Jloriunuil nopsA0K Aiid, BCTAaHOB-
JleHux noJiokeHHaMu cratti 13 Kon-
CcTUTYLil YKpalHM 1040 3piBHAHHA B
npaBax nepej, 3aKOHOM ycix cy6'eKTiB
paBa BJIACHOCTi, a TaKOX CTaTTi 7
['ocniofapcbkoro mnpoliecyajbHOr0 KO-
JleKcy YKpaiHu npo Te, 110 NpaBoOCyAAs

y TOCNOAAPChKUX CyAaxX 3/liNCHIOEThCS
Ha 3acaZax PIBHOCTI BCiX y4YaCHUKIB
CYyZLOBOTO TMpOLecy nepes 3aKOHOM I
CyZlOM, TIPOJOBXKYETbCA 1 mMOrJIU6G-
JIDETHCS iHIIMMHU MOJIOXKEHHSIMU 3aKO-
HO/IaBCTBa.

Heob6xigHo Tako 3a3HAYMUTH, 1110
B cTaTTAx 13, 42 i 44 MicTATbCA JUPEK-
THUBHI NOCUJIAHHSA Ha IHCTUTYTH 3aXUCTY
KOHKPETHHUX MPaBOBiJHOCUH, IKUMHU €
3abe3nedyeHHs 3 OOKY Jlep>KaBU 3aXUCTY
npaB ycix cy6'eKTiB mpaBa BJIACHOCTI U
rocnojapioBadHs (ctarTs 13), 3axucT
KOHKYpeHIil y MiANPUEMHUIbKIN
JistibHOCTI (cTaTTa 42), a TaKOXK Hepe-
6aueHul cTaTTelo 44 mpaBoO Ha CcTpalk
OJI1  3aXWUCTy CBOIX €KOHOMIYHUX |
coliasibHUX iHTepeciB [16, c. 23].

3a pe3y/jbTaTaMd MPOBEJEHOTO
HaM{U TeOpPeTHUKO-NPpaBOBOTO aHaJsi3y
YUHHOT'O 3aKOHOJABCTBA y cdepi pery-
JIIOBaHHS TOCNOJAPCHKUX MpPaBOBigHO-
CUH CTa€ OYEBUAHUM, 10 1Ll HEe NMPOCTe
HarpoMa/pKeHHsI iMIEPAaTUBHUX HODM,
SKi SABJSIOTHCA JleKJIapaTUBHUMU i He
MaloTh peajbHOr0 3aCTOCYBaHHA. 3a-
KOHO/IaBellb TIOTJIMOJIIOE CYTHICTb i
3HAaYeHHd KOHCTUTYLIHHUX TrapaHTIil
NpaBOBOTO 3axUCTy Ha 3acajlax He
TiJIbKM 06'€KTUBHOCTI U cpaBeAJ/IMBO-
ro po3rJfaAy rocnofapCbKUMU CyJaMH
roCroJapCbKUX CHOPiB. Y4YacHUKaM
CYJIOBOTO PO3IJIsAZy FrapaHTY€EThCA Mpa-
BO Ha HeyINepeJKeHe CTaBJIEHHS CyAy
[0 pO3B'sI3aHHS KOHQIIKTHUX NMUTaHb
rocrnoAapcbKoro xapakTepy.

Hali6isibll BUpa3HUM ejleMeHTOM
1iei npaBoBoi rapaHTii 1[0/10 06'EKTUB-
HOTO i ClpaBeJJINBOrO 3aXMCTy MpaBa
YU OXOPOHIOBAHOTO 3aKOHOM iHTepecy
MOXKHa BBaXXaTHU TOU akT, 1110 Ha roc-
NO0JAapCbKUH CY[ lep>KaBo0 MOKJIaJleHO
0060B'SI30K CTBOPUTH CTOPOHAM Ta iH-
MM ocobaM, siki 6epyTb y4yacTb y
crpaBi, He0OXi/IHI YMOBH [IJis1 BCTAHOB-
JieHHs $aKTUYHUX OOCTAaBHH CIpaBH i
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MPaBUJILHOIO 3aCTOCYBAaHHS 3aKOHO-
JlaBCTBa.

3BepTawyUCh A0 NpPaBOBUX Ta-
paHTiH, fKi HafalThCA Cy6'€EKTaM roc-
MoJAaplOBaHHSA IiJi 4Yac po3B'sI3aHHSA
rocrnoJapCbKHX CIIOPiB, HEOOXiAHO Bij-
3HAYUTH TIJIACHICTb pO3TJsSJly CIpasB,
o nepeabayeHo crarreo 8 Koaekcy.
3rifHo 3 MOJIOXKEHHSIMH JlaHOl CTaTTi
pO3rJisj, CIpaB y TOCHOJapChbKUX CyAax
BIIKpDUTHH, 3a BUHSATKOM BUINAJKIB,
KOJIA Lie CylepedyuTb BHMOTaM I0J0
OXOpPOHHU JieprkaBHOI, KoMepIlikHOi abo
0aHKIBCbKOI TAaEMHMIIi, abo KOJIM CTO-
POHHU YU OJHA 3 CTOPiH OBI'PYHTOBAHO
BUMararTb KOHQiJeHLiHHOTr0 pOo3IJs-
[y CIIpaBU i NOJAKTH BiANOBiJHE KJIO-
NOTaHHSA [I0 OYATKy PO3TJSy CpaBU
no cyti. HeogMmiHHOIO yMoOBO 3a6e3-
neyeHHs MpaB y4YaCHUKIB Hpolecy Ha
00'€KTUBHUM i cipaBeAJIMBUI PO3TJAL,
rOCHOJapChbKOT0O CIOPY € 3aKOHOZAABYO
3aKpinsieHa BuMora mozao ¢ikcarii cy-
JIOBOT0 Mpolecy TEXHIYHUMHU 3ac06aMHU
Ta BijoOpakeHHs y NPOTOKOJi CyZ0BO-
ro 3acilaHH y NOpPAAKY, BCTaHOBJIE-
Homy uuM Kogekcom.

YciMm cy6'ekTaM rocrnoaaproBaHHA
rapaHTYeETbC KOHCTUTYLiliHEe MpaBo
Ha 3aXWUCT Cy[OM CBOTO MOPYLIEHOTO
IpaBa 44 OXOPOHIOBAHOTO 3aKOHOM
iHTepecy. 3riiHO 3 IMOJIOKEHHAMH
cratti 5 (3aificHeHHa mnpaBocy//s)
3akoHny Ykpainu «Ilpo cypoyctpiv i
CTaTyC CyAAiB» NMpaBoCyAAs B YKpaiHi
3/IiIICHIOETBCA BUKJOYHO CyAaMU Ta
BIAMOBIAHO A0 BHW3HAYEHUX 3aKOHOM
npoueayp Cyfo4uHcTBa (yactuHa 1).

Y BiagmoBigHOCTI 70 YacTUHU 2
uiei crarti JgesieryBaHHa  PyHKIIN
CyZAiB, a TaKOX IPUBJACHEHHS IUX
¢byHKLiM {HIIMMM OpraHaMy 4M Ioca-
JIOBUMH 0cC00aMU He [I0NMyCKalThCH.
Oco6uy, ski npuBjacHUIN GYHKIII cyay,
HECYTb BiZ[IOBiZJa/IbHICTh, yCTAHOBJIEHY
3aKOHOM.
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HoBa pepakuia 3akoHy YkpaiHu
«Ilpo cypoycTtpiii i cratyc cypniB» fo-
MOBHIOE CTATTIO 5 YaCTUHOIO 3, 3TriJ{HO 3
sIKOI0 Hapo/, 6epe y4acThb y 3/ilCHEHHI
npaBocyAjs dyepe3 nNpucsHxHux [9]. Ja-
Ha HOpMa 3acBif4y€e PO PO3IIMPEHHA
NpaBOBUX TrapaHTIA /Uil Y4YaCHUKIB
CYJIOBOTO MPOLIECY 1110/10 06'€KTUBHOTO
i cnpaBefJIMBOrO poO3rJsAfy TOCIO-
JapCbKUMU CyJaMH 3BepHeHb I1030B-
HOrO i Haka3HOro xapakTepy. Beenen-
HAM ILii€l HaJA3BUYAWHO 3HAYMUMOI [Js
KOXXHOTO Cy6'eKTa TOCIOJaploBaHHS
rapaHTii 1040 3BEepHEHHA [0 CyAy 3a
3aXWCTOM HMOTrO MOPYLIEHOTO, HEBHU3Ha-
HOTO, OCIIOPIOBAHOrO MpaBa 4Yd OXOPO-
HIOBAHOI'0O 3aKOHOM iHTepecy HOpPMHY,
rocrnojapcbKe MpaBo lie Oisblie HAOY-
Ba€ O3HAK KOMIIJIEKCHOI raJjysi npasa.
Came 11e HOBOBBEJIEHHSI peaJibHO Hab-
JINXKA€ TOCMOJAPChbKUM MpoLec A0 IU-
BIJIbBHOTO 1 KpPUMIHaJIbHOTO MPOLECY.
Aje nuiie HaG/IMKA€E, 2 HE OTOTOXKHIOE
3 HUMM.

Ha niaTBep/keHHA CKa3aHOro
HaBOJMMO IIOJIO)KEHHSA YacTHHU 2
cratti 34 (Cxnanx cyay) luBisbHOTO
IpOLeCyaJlbHOIO  KOJAEKCy YKpaiHy,
3TriJHO 3 KO0 MPaBOBi rapaHTil w040
00'€EKTUBHOTO i CIpaBeJJINBOTO Cy[0-
BOr0 po3rJsAy, oKpiM iHumioro, 3a6es-
Ie4yIThCA THUM, L0 y BUINIaJKaX, BCTa-
HoBJeHUx I1MM KojgekcoM, LUBiJBHI
CIIpaBH Y CyJax nepiuoi iHCTaHLil posr-
JIIAITHCA KOJIETIEW y CKJIaZi OHOTO
CY[Ai i ABOX MPUCTKHUX, SKi IpH 3/iH-
CHEHHI MNpaBOCYyAAs KOPUCTYHOTbCS
BciMa npaBamu cyaai [17].

Y KOHTeKCTi aBTOPCBKOTO KO-
MeHTaps [0 Li€l HOpMHU NpoLecyalbHO-
ro mnpaBa HeOOXiHO 3a3HAYMTH, IO
3aKOHO/aBellb NMPUNYCTUBCSA MOMUJKHU
Yyepes HeJOTPUMAHHS MOJIOXKEHD CTATTI
124 Kouctutynii YkpaiHu. /JlaHow
ctatTel0 OCHOBHOTO 3aKOHy [eJsiery-
BaHHA OYHKIIA Cy/ZiB, a TaKOX MpH-
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BJACHEHHs 1ux OYHKUIN iHIWIUMU op-
raHamMM 4 I0CaJJOBUMH 0COOaMHU He
JOIyCKaloTbcAa. BBeieHHa Hapoay AJid
Ge3nocepeHbOI y4acTi y 3AilCHeHHI
MpaBOCyA s yepe3 NPUCTKHUX He KJa-
Je 3HaK piBHOCTI MDK CyAAAMM i npu-
CSXKHUMMU.

Cynepe4/sMBMi BHCHOBOK BHII-
JIMBA€ i3 JIOriKO-NpPaBOBOrO aHaJi3y
noJsoxeHb HaBegeHoi crartTti LIIK i
cratTi 15 (Cxsag cyay Ta Horo BU3Ha-
yeHHs) 3akoHy Ykpainu «Ilpo cymo-
YCTpiH i cTaTyc CyAAiB», 3TiJHO 3 KOO
CIIpaBU B CyJax pO3IJIALAKTHCA CYA-
Jlelo  0JHO0COO0BO, a y BUIAJKax,
BU3HA4YEHUX NPOLECYaJbHUM 3aKOHOM,
— KOJIeTi€lo CyAniB, a TAKOX 3a y4acTIo
NpUCTKHUX [9].

Ak 6aynMo, npu ¢GopMyJIIOBaHHI
BKasaHol HopMu B LluBisbHOMY mnpo-
LeCyaJJbHOMY KOJeKCi JONMyLeHOo MOopy-
LIeHHS 3aKOHOJABYOl TeXHIKH, Ke II0-
Jgarae y 6esnigcTaBHOMYy HaJijleHHIi
NPUCSIKHUX TOBHOBAXKEHHSIMU  CyAA|.
[lifkoM O4YEBHJHO, IO CEMaHTUYHUH
CKJIa/[] CJIOBOCIIOJIyYeHb «KOPUCTYHOThCS
BCiMa mpaBaMHu Cyaji» i «bepe y4acTb y
3[iMCHEHHI NMpaBOCYAJs» He TOTOXHIH,
MiX IX OpUAUYHUM 3MICTOM HeMOXJIU-
BO IIOKJIACTU 3HAK PIBHOCTI, i BOHU He
Bi0OpaXKAOTh iIEHTUYHUX O3HAK MAJIA
JIaHOT'0 KOHKPETHOI'0 BUMA/IKY.

HactynHow rapaHTiero mnpaBo-
CYJHOTO BUpIlEHHA CIpaBU Cy[LOM €
NpaBO Ha NeperJsAj y KacaliiHOMY
NOPAAKY pillleHb MicLieBUX i anensiin-
HUX COCHOAAPCbKUX CYyAiB BepxoBHUM
CypoM. Y BusHaueHux pnum Kogekcom
BUNAJKax INeperJisaj CyJOBUX pillleHb
CyZiOM KacaliiHoil IHCTaHLil
3/IiICHIOETBCS CyA0BOI0 Masnatoiro Ka-
caliifHOro rocnojapcbkoro cyny (ma-
JaTtoi), ob6’egHaHo mnanatow Kaca-
LifiHOTO rOCIOAapChbKOT0 cyny
(o6’eqHaHO0 maJsiaTow) abo Besukoiro
[Tanatoro BepxoBHoro Cyzay (Besukoio

[Tanatoro) [18]. IlpunHarigiHo 3a3Ha-
YyaEMoO, 110 NMUTaHHA, MOB'A3aHi i3 3a-
Oe3nmeyeHHsSM y4YacCHUKaM CY/0BOTO
npoiecy 06'eKTUBHOTO i clipaBei/IMBO-
ro po3rysaAy CHopy, CTaBUJUCS TNepef,
CYALIBCbKOI CUCTEMOK Lie 3 MepUInuX
JHIB il iCHyBaHHS.

Tak, Il.-JI. MoHTeck'e y rJ/aBi
XVIII «Ilpo cynoBy BiaZy B PUMCBKIH
JepxaBi» ¢inocodpcbkoro TpakTarty
«IIpo ayx 3akoHiB» 3a3Hayae, 10 CyA0-
Ba BJaZa OyJia nepejaHa HapoAy, CeHa-
Ty, flep>KaBHUM YUHOBHUKaAM i CyA M.
[IpeTop KOXeH pik CKJIaZaB COIUCOK abo
Tabesib 0Cib, KOTPUX BiH 0OUpaB s
BUKOHaHHSA 060B'SI3KiB cyaniB ympo-
JIOBXK POKY Bij 06iiMaHHA HUM CBOE€I
nocazu. Jlnsd KoXHOI CcpaBu 3aydaau
JOCTAaTHIO [ il po3rasaay KiJbKiCTb
cynais [19].

O6'eKTUBHICTb i cpaBeJIMBICTb
IpU po3B'sI3aHHI rocnoAapCcbKOro CIo-
py cy6'ekTaM TrocChnoJapcbkoi [Jisib-
HOCTI TapaHTYETbCA TaKOX THUM, ILO
Cy[loBe pillleHHs B ameJsidliiiHii i kaca-
LilHIM iHCTaHLil, a B OKpeMUX BUMAJ-
Kax i B MiCLleBOMY Cy/Zi, NIpUHAMaETbCA
CyZoM KoJieriaspHo. lle mnoJsioxeHHA
3ajekyapoBaHe ctatTeo 34 (Ilopsgok
BUpIillleHHA NWUTaHb NPU KOJIeriaJbHO-
My po3sriasaai cnpasu) ['TIK nutaHHs, wo
BUHHUKAKOTh IMiJi 4Yac KOJIETiaJbHOTO
pO3rasaAy CIpaBy Cy[OM, BUPIIYIOThCA
GisblIiCTIO TOJIOCIB CyAAiB; TOJIOBYIO-
YU roJI0CY€ OCTaHHIM; NpH yXBaJleHHi
pillleHHS 3 KOXXHOT'0 NUTAaHHA KOJIeH i3
CyAJiB He Ma€ NpaBa yTPpUMYyBaTHCA Bij,
roJIOCYBaHHA Ta MNiANKCAHHS pillleHHd
4Y{ YXBaJlY; CYAJli He MalOTh IpaBa po3-
roJIollyBaTH MIipKyBaHHS, 110 OyJu
BUCJIOBJIEH] y HapaA4iil KiMHATI.

Y Tol e yac KoJieriaJibHIiCTb cyay
nij, 4ac posrJjsfy rocnofapcbKoro Cro-
py He mepeabavyaEe €AHICTb TOYOK 30py
CYyALiB, AKi BXOAATb N0 CKJIaLy KoJieril.
B manHiii Hopmi ['ocmogapcbkoro mpo-
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1[ecyaJIbHOTO KOJeKCy cyAfi, sSKui He
3rOJAHUU 3 pillIeHHSAM OiIBIIOCTI CKIaLy
KOJIeTii CyZiliB, HaZlaHO MPaBO BUKJIACTHU
MUCbMOBO CBOIO OKpPeEMY JIYMKY, OJTHaK
BiH 3000B'I3aHUU MiJIHCAaTH MPOLECy-
aJIbHUM JOKYMEHT.

BucHoBku. OTxKe, OKpiM HaBe/Jie-
HUX BULIe rapaHTil 3/jiliCHEHHS MpaBa
cy6'eKTa rocnofapcbkoi AisJIbHOCTI Ha
00'€KTHBHUM i cipaBeJIUBUN CyJ0BUMN
pO3rJis], TOCNOAAPCHKOro CHOPY, iCHYE
MOXJIMBICTb 00paHHA iHImIHUX ¢opM
3aXUCTY, IKUM € 3BEpHEHHS [0 BULIOTO
opraHy 3i ckaprow Ha HelpaBOMipHi
Jii, Ta 3BepHEHHs [0 OpraHiB, 06paHuX
CaMHMH CTOpPOHaMH sIK apbiTpiB (Tpe-
TeUCbKi CcyAMd, MDKHApOAHUH KO-
MepLiiHUN apbiTpax, crneliasizoBaHi
ycTaHoBH (Hampuksiaj, Kowmicia 3
BUDPillleHHS iIHBECTUILIHUX CHIOPiB).

3a pesyJsibTaTaMy MNPOBEAEHOrO
HaMHU TeOPEeTHUKO-NPaBOBOr0 aHasi3y
YUHHOTO 3aKOHOJaBCTBa y cdepi pe-
TYJIIOBAaHHS  TOCHOJAPChKUX  Mpa-
BOBIJHOCUH CTa€ OYE€BUJAHUM, L0 Lie
He TNpOCTe HarpoMaJ)KeHHf iMmepa-
TUBHUX HOPM, SIKi SIBJSIIOThCS JleKJia-
pPaTUBHUMM | He MalwTh peaJibHOTO
3acTOCyBaHHA. 3akKoOHOJaBelb IO-
IJIMGJIIOE CYTHICTb i 3HA4YeHHSI KOH-
CTUTYLIMHUX TapaHTid NpaBOBOro
3aXUCTy Ha 3acajiax He TiJbKU 06'eK-
THUBHOCTI i CIpaBeA/IMBOrO PO3TAALY
rocno/lapCbKMMH CyZjaMy rocnoapchb-
KHUX CHOpiB. Y4YaCcHUKaM CYAOBOTrO
pO3rJAAYy TapaHTYEThCA PaBO Ha He-
ylepemKeHe CTaBJIEHHs CyAy OO po-
3B's1I3aHHS KOH(QJIIKTHUX MUTaHb roOC-
N0JlapCbKOTO XapaKTepy.
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Constitutional and legal guarantees of protection
of rights business entities

The process of formation of Ukrainian economic law took place in difficult po-
litical and economic conditions, which had to be taken into account in the then geo-
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political situation given the historical consequences of the collapse of the Union of
Soviet Socialist Republics and the rupture of economic ties between its republics.
The analysis of the state of the system of economic legislation shows that the ac-
tions of legislators almost always lagged behind the needs of the economy, and eco-
nomic processes in Ukraine were regulated by insufficiently effective and untimely
point intervention. A similar situation persists to this day, with only the differences
that are due to the requirements of the world and the European community as a
condition under which Ukrainian goods are accessed on international markets, and
foreign loans are provided. Commercial litigation as an integral part of the domestic
judicial system should be considered as the most effective institution for ensuring
the rule of law in the field of economic activity and based, in particular, on general
principles arising from the Constitution of Ukraine and developed in other laws and
regulations. Such principles include a number of provisions that are universal to all
judicial jurisdictions. A fair law allows you to do everything that does not prevent
other market participants to exercise their subjective right to income, and also fully
complies with the established constitutional order. Substantiating the theoretical
component of the process of providing constitutional guarantors in protecting the
rights of economic entities, the author concluded that scholars and practitioners
need to decide on a uniform and professional understanding of the concept of "jus-
tice", because only by applying this concept in its classical sense logical category of
volume can ensure the correct, objective, impartial attitude of human and economic
relations, which meet the moral, ethical and legal norms.

Keywords: legal guarantees; rule of law; business entity; commercial court;
commercial litigation; protection of subjective law; protection of business rights.
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