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INTELLECTUAL PROPERTY AND THE FASHION INDUSTRY:
PECULIARITIES OF LEGAL REGULATION

The article examines the issues of development of legal regulation of intellec-
tual property through the prism of the use of intellectual property in the fashion
industry.

The author identifies the main body of legal acts regulating the enforcement
of intellectual property rights. Attention is paid to the issues of intellectual property
rights enforcement in the fashion industry, as well as to the specifics of internation-
al legal protection of the rights of fashion industry entities. It is emphasized that
harmonization of EU and Ukrainian legislation is a key step towards the regulation
of intellectual property rights in the fashion industry. The issue of bringing both
Ukrainian fashion industry legislation and intellectual property legislation in line
with EU legislation is relevant.

The author analyzes the retrospective of the development of legislation and
relations in the fashion industry, as well as the system of regulations in the field of
intellectual property. The author makes a comparative legal analysis of these areas
with due regard for changes in the legislator's position.

The protection of intellectual property rights in the industry is undoubtedly
related to historical, political, economic, legal, social and cultural factors. Applying a
retrospective approach to this issue, it is possible to characterize the history of the
formation and development of intellectual property rights protection in the fashion
industry.

The rather active development of the fashion industry after Ukraine gained
independence led to a corresponding change in the legislative field. Relations in the
fashion industry developed particularly rapidly after the 2000s. This necessitated
the legalization of a number of legal relations. Today, this area is changing dramati-
cally, gaining momentum not only in Ukraine but also in the world as a whole. This
situation requires the development of more and more effective mechanisms for the
legal regulation of intellectual property in the fashion industry.

The current state of the copyright system differs from country to country, but
there are certain general principles that are ensured in all countries. In particular,
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the main feature of copyright in all countries is that copyright arises from the mo-
ment of creation of a work and does not depend on the fact of registration of intel-
lectual property rights to a work (in our case, a fashion product) or any other spe-
cial registration thereof, as well as on the fulfillment of any other formalities.

The author identifies the main legal acts that affect the development and dis-
tribution of the fashion industry. The author also analyzes in detail certain court
cases in the fashion industry. A comparative legal analysis of Ukrainian legislation
and European regulations in the field of protection of the rights of fashion market
participants is made. The author also identifies the main challenges and obstacles to

the development of the fashion industry in Ukraine.
Keywords: fashion, fashion law, fashion industry, intellectual property, indus-

trial design, copyright.

Problem statement. The Ukrain-
ian fashion industry is a complex, inter-
esting and very dynamic phenomenon.
This is not surprising, as it has been
developing for almost 30 years in a rap-
idly changing country, making its way
from a colony of the former USSR to a
modern democratic state, and this gen-
erally very rapid progress is further
accelerated by periods of particular
turbulence. So the fashion industry,
which exists in such circumstances, has
absorbed all the contradictions, flaws,
advantages and peculiarities of life in
constant motion, a life where the only
constant is constant change. First of all,
itis an industry of opportunities.

The main task of Ukrainian fash-
ion brands at the beginning of the large-
scale invasion was to survive and keep
their teams as much as possible. To do
this, we need to create an appropriate
legal framework that would allow us to
legally level certain wartime challenges.
Unfortunately, such norms have not yet
been implemented.

Analysis of the latest research
and publications. The scientific and
theoretical basis of the study is based
on comprehensive scientific works of
such national scientists as 1. Ve-
nediktova, A. Kodynets, O. Kulinich,
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. Kryvosheina, N. Kuznetsova, V. Ma-
koda, O. Kohanoska, O.P. Orlyuk,
V. V. Luts, R. O. Stefanchuk, S. O. Slip-
chenko, G. 0. Ulyanova, O. I. Kharito-
nova, O. E. Kharitonov, A. S. Stefan,
I. E. Yakubivskyi, N. O. Halaim and other
scholars. Certain legal aspects in the
field of intellectual property rights
protection in the fashion the fashion
industry were partially touched upon
in publications on related topics by
such domestic and foreign authors as
R. G. Frankel, S. Beltrametti, M. E. By-
chkovska, N. V. Chuprina, M. T. Melnyk
and others.However, this topic still
requires a thorough study.

Task statement. The purpose of
this article is to identify the main fea-
tures of the development of legislation
in the fashion industry and in the field
of intellectual property as part of the
fashion industry.

Presentation of the main mate-
rial. For most of the 20th century,
Ukraine was part of the Union of Soviet
Socialist Republics (hereinafter - the
USSR), under the influence of the policy,
which shaped the national legislation in
the field of intellectual property.

The fashion industry as an inde-
pendent sector of the economy was
formed in Ukraine only after the coun-
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try's independence was recognized in
1991. Despite such a short period of
time short period of time, the Ukrainian
fashion industry is one of the few indus-
tries that has been developing quite
dynamically in recent years, as evi-
denced by the high demand for Ukraini-
an designers' products among consum-
ers from all over the world.

Increased attention to Ukrainian
fashion necessitates the creation of an
effective system of intellectual property
rights protection in this area. It should
be noted that the subjects of the indus-
try under study rely on general activi-
ties are based on the general legal acts
of Ukraine in the field of in the field of
intellectual property rights protection.
At the same time, unlike in France, the
current legislation in this area does not
contain special provisions on intellectu-
al property protection in the fashion
industry.

The development of this area of
legislation in Ukraine at the initial stage
was carried out through the adoption of
separate laws that became the main
sources of law and still form the basis of
special legislation on intellectual prop-
erty. These are the Laws of Ukraine «On
Copyright and Related Rights» [1], «On
Protection of Rights to Inventions and
Utility Models» [2], «On Protection of
Rights to Industrial Designs» [3], «On
Protection of Rights to Trademarks and
Service Marks» [4], which entered into
force on December 15, 1993.

At the same time, the Laws of
Ukraine «On Restriction of Monopoly
and Prevention of Unfair Competition in
Business Activities» [5], «On Protection
against Unfair Competition» [6], «On
Protection of Rights to Topographies of
Integrated Circuits» [7].

The Constitution of Ukraine
adopted in 1996 proclaimed the right of
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everyone to own, use and dispose of
their property and the results of intel-
lectual and creative activity [8]. In addi-
tion, Ukraine is a party to such interna-
tional treaties, such as the Berne Con-
vention [9], the TRIPS Agreement and
the GATS [10], which are also recog-
nized as part of national legislation.

The next logical step, which met
the country's urgent economic needs,
was the codification of existing legisla-
tion, which not only streamlined the
current legislation but also improved it
qualitatively and methodologically, and
became evidence of the next level of
development of legal science and legis-
lative technique in Ukraine and, at the
same time, a powerful impetus for fur-
ther scientific research. Adopted in
2003 by the Verkhovna Rada of
Ukraine, the Civil Code of Ukraine al-
ready contained a separate Book IV
entitled «Intellectual Property Rights»
[11]. A separate Chapter 16 of the Eco-
nomic Code of Ukraine is also devoted
to the regulation of legal relations relat-
ed to intellectual property [12].

It is worth noting that in 2004 the
Verkhovna Rada of Ukraine adopted the
Resolution «On Approval of the State
Program for Development of Innovative
Directions of the Fashion Industry until
2010» [13], which remains the only
specialized act on the fashion industry
since Ukraine's independence.

Over time, the historical limita-
tions of some of the views of experts
and lawmakers of the early 2000s on
the prospects for the development of
the fashion industry in Ukraine have
become apparent. Thus, due to the nar-
row approach to the interpretation of
the concept of “fashion industry”, the
said Resolution of the Verkhovna Rada
of Ukraine uses this term only in rela-
tion to the sphere of hairdressing and
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decorative cosmetics, thus not mention-
ing other fashion objects.

Of course, such an attitude
demonstrates the existence of an unde-
niably insufficient level of legal aware-
ness of the content of such categories as
“fashion” and “fashion industry”, which
leads to their erroneous interpretation
at the legislative level. Due to this state
of affairs, we consider it necessary in
the future, when adopting regulatory
legal acts by the government of the
country designed to provide assistance
to the development of the fashion in-
dustry, to use this term in relation to all
groups of objects of the fashion indus-
try, namely: clothing and footwear; ac-
cessories; perfumes and cosmetics;
home accessories and decorations for
decorating the space; services in the
field of the fashion industry. This inter-
pretation will allow not only to correct-
ly define the range of objects and sub-
jects of the fashion industry, but also to
identify ways to ensure the protection
of the latter's rights.

Currently, Ukrainian legislation
provides for a system of protection of
such objects similar to the EU through
the application of copyright and unreg-
istered industrial design rules.

Thus, in accordance with the pro-
visions of Article 437 of the Civil Code
of Ukraine and Article 11 of the Law of
Ukraine “On Copyright and Related
Rights”, copyright arises from the mo-
ment of creation of a work and do not
depend on the fact of registration of
intellectual property rights to a work or
any other special registration of it, as
well as fulfillment of any other formali-
ties [11].

However, despite the direct indi-
cation of the law, there are cases in
Ukrainian court practice in which
courts have repeatedly mistakenly de-
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termined the moment of publication of
a work or issuance of a certificate of
registration of copyright in a work as
the moment when copyright in the
work arises.

In particular, this logic was fol-
lowed by the Sviatoshynskyi District
Court of Kyiv in its decision in case
759/3784 /20 of 27.05.2021 [14], which
states that at the time of the defendants'
publication of the textbook, there was
no evidence of the plaintiff's existing,
legally protected copyright in the book
from which certain fragments were
taken, since as of the time of the
publication of the textbook, the copy-
right certificate for the plaintiff's work
did not regulate the relationship of au-
thorship, as it was registered later.

Due to such differences in the
interpretation of the provisions of
Art. 437 of the Civil Code of Ukraine and
Art. 11 of the Law of Ukraine «On
Copyright and Related Rights», the Su-
preme Court in its decision in case
No. 760/20855/16-u1 of 16.06.2021
recognized that it is well established in
civil law doctrine that copyright in a
work arises from the moment of objec-
tification of the work. The acquisition of
copyright does not require registration
of a work or any special registration, as
well as the fulfillment of any other for-
malities. In other words, one of the
principles in the field of copyright is the
principle of automatic protection: pro-
tection is granted to a work automati-
cally (by the fact of creation of the
work) and does not depend on its regis-
tration, deposit, examination and other
actions.

It should be recognized that, un-
like the UK law, Ukraine does not re-
quire categorization of copyrighted
works, thus the non-exhaustive list of
copyrighted works enshrined in the
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legislation provides for the protection
of any works that meet the conditions
necessary to obtain the relevant legal
protection. However, the inclusion of
fashion designs in the list specified in
Article 433 of the Civil Code of Ukraine
and Article 8 of the Law of Ukraine «On
Copyright and Related Rights» would
lead to the regulatory recognition of the
possibility and necessity of protecting
such objects at the legislative level,
thereby allowing the Ukrainian copy-
right legislation to come closer to en-
suring effective legal protection of fash-
ion products.

It is important to note that in
Ukraine, only the criterion of the need to
provide an objective form of expression
of a work is enshrined in law. At the
same time, copyright protection does not
apply to any ideas, theories, principles,
methods, procedures, processes, Ssys-
tems, methods, concepts, discoveries,
even if they are expressed, described,
explained, illustrated in a work [1].

The Law of Ukraine “On Copy-
right and Related Rights” also contains
provisions on the criterion of originali-
ty. Thus, Art. 9 of the above law pro-
vides that a part of a work that can be
used independently, including the orig-
inal title of the work, is considered a
work and protected by law [1]. At the
same time, Article 10 of the same law
denies the possibility of protecting traf-
fic schedules, TV and radio schedules,
telephone directories and other similar
databases that do not meet the criteria
of originality and are subject to sui-
generis (peculiar right, right of a special
kind) [1].

Thus, it can be seen that Ukraini-
an legislation uses the condition of orig-
inality of a work only in certain provi-
sions relating to certain types of works,
without explicitly stating that all copy-
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right works must meet this criterion.
This is due to the fact that at the legisla-
tive level there is still no single general-
ly accepted approach to determining
the conditions for the protection of
copyright works. For this reason, doc-
trinal texts of copyright experts also
contain disagreements on this issue.

It is recognized that it is neces-
sary to enshrine in the legislation the
definition of the term “original work”.
Considering the experience of foreign
countries, it can be concluded that usu-
ally the decision on interpretation of
the condition of originality of copyright
works is usually left to the at the discre-
tion of the court. However, given the
existing discrepancies in the enforce-
ment of provisions of the law by nation-
al courts and the fact that the legal sys-
tem of Ukraine legal system of Ukraine
belongs to the zone of continental law,
and therefore, to the unlike in the UK
and the USA, court decisions of national
courts in the judgments of national
courts in specific cases are not recog-
nized as a source of law, we believe that
the solution of this issue should be en-
trusted to the legislator. Thus, a correct
and clearly formulated definition of the
term “original work” in Ukrainian legis-
lation will lead to unity in the percep-
tion, understanding and interpretation
of the condition of originality in the
practical implementation of civil in the
practical implementation of civil law in
the law enforcement activities of both
judicial authorities state bodies and
officials, as well as representatives of
the scientific community in this area.

At the same time, considering
Ukraine's European integration policy,
we propose to take as a basis for the
definition of the condition of originality
the judgment of the European Court of
Justice in the Infopaq case [15]. There-
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fore, we consider the scientist's pro-
posal to define the term “original work”
to be apt and to state it as follows: an
original work is yours, which is an in-
dependent result of the author's intel-
lectual activity, the creation of which is
due to the author's free and creative
choice [16, p. 165].

Of course, it is impossible to ig-
nore the fact that for the proper inter-
pretation of certain provisions of the
Agreement for Ukraine, the decision of
the European Court of Justice is im-
portant for Ukraine. After all, the defini-
tion and interpretation of the criterion
of originality, determining the condi-
tions for securing copyright in function-
al forms of objects, etc. are enshrined in
the case law of the relevant of the rele-
vant authority.

Conclusions. Finally, it is worth
mentioning the main problems and

challenges that arise on the way to the
development of intellectual property
rights in the fashion industry. Firstly, it
is the underdevelopment of the system
of legal regulation of these relations,
the lack of clear definitions and catego-
rization of types of intellectual proper-
ty in the fashion industry, and the cri-
teria for granting them legal protec-
tion. Second, a significant obstacle to-
day is the inconsistency of Ukrainian
legislation with EU legislation in this
area. The third reason for the slow-
down in the development of the fash-
ion industry in Ukraine is the difficulty
of delivery to the end consumer due to
the war in Ukraine. This leads to a
number of violations of intellectual
property rights and definitely does not
encourage designers to expand their
activities in Ukraine.
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IHTeIeKTyaIbHA BJIACHICTB Ta iHAYCTPis MOAH: 0COGJIMBOCTI IPABOBOrO pery-
JIIOBAHHA

Y HayKoBif CTaTTi po3r/sfaloTbCd NMUTAHHA PO3BUTKY NpPAaBOBOrO PETYJIIO-
BaHH{ iHTeJIeKTYaJIbHOI BJIaCHOCTI Kpi3b NpHU3My BUKOPUCTAHHS O6’€KTIB iHTeJeK-
TyaJsIbHOI BJIaCHOCTI B iHAYCTPil MOoAU. ABTOPOM BU3HAaY€HO OCHOBHUM MacCHB HOD-
MaTHBHO-NPABOBUX AKTIB, 1110 PErYJIIOIOTh MUTAHHS 3a6e3NeYeHHs MpaB iHTe/eKTY-
aynbHOI BJiacHocTi. [IpufineHo yBary npo6ieMaTHli JOTPUMaHHS NpPaB iHTEJNEKTY-
aJIbHOI BJACHOCTI y chepi Moy, a TakoK cneludilli Mi>kHapoJHO-ITPaBOBOT0 3a6€e3-
neyeHHs NpaB cy6’eKTiB MoJiHOI iHAycTpil. HarosomyeThes, 10 caMme rapMoHisalis
3akoHoZaBcTBa EC Ta YKpaiHM € KJII0YOBUM KPOKOM Ha LIJISXY yHOPAAKYBaHHS NpaB
Ha 0G’€KTH iHTeJIeKTyaJbHOI BJacHOCTI y chepi MoaHOI iHAYCTpil. AKTyaJlbHUM €
npobJieMaTHKa NpUBeJEHHS Y BiIOBIJHICTb [10 3aKOHOAaBCcTBa EC i 3aKOHOJaBCTBA
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Ykpainu y chepi MogHoI iHAycTpil, i 3akoHOaBCTBa y cdepi iHTe/IeKTyanbHOI BJac-
HOCTi OJHOMOMEHTHO.

ABTOpPOM I@pOaHa/li30BaHO pPEeTPOCIEKTUBY pPO3BUTKY 3aKOHOJABCTBA Ta
BigHOCHH y chepi MoaHOI iHAYCTpil, a TAKOXK CHUCTEMY HOPMATHBHO-IIPABOBHX aKTiB
y cdepi iHTesleKTyaIbHOI BJACHOCTI. 3iliCHeHO MOPiBHAJbHO-NPAaBOBUN aHaAJI3 IIUX
cdep 3 ypaxyBaHHSAM 3MiHU MO3UI[i 3aKOHOABIIS.

3axXyCT nMpaB iHTeJIeKTyaJIbHOI BJIACHOCTI B raj1y3i, 6e3CyMHIBHO, TOB’I3aHUH 3
iCTOpUYHUMH, NOJITUYHUMY, €KOHOMIYHUMH, NIPAaBOBUMH, COLiaJBHUMU Ta KYyJib-
TYPHUMU paKTopaMu. 3aCTOCOBYIOUM PETPOCNEKTUBHUM MiAXiJ 4O 11bOTO MUTaHHS,
MO>Ha OXapaKTepu3yBaTH iCTOPII0 CTAaHOBJIEHHA Ta PO3BUTKY 3aXUCTy IIpaB iHTe-
JIEKTYaJIbHOI BJIACHOCTI B iHAyCTpil MOJU.

JlocuTb akTUBHUI PO3BUTOK MOJHOI iHAYCTPil caMe mic/isi HAGYTTs He3aslex-
HocTi YKpaiHOI 3yYMOBUB i BiZIOBiHY 3MiHy Yy 3aKoHOZaB4YoMy moJi. Oco61BO
CTpPiMKO PO3BUBAIMUCh BiJHOCUHU y cdepi MoHOI iHaycTpii micas 2000-x pokis. Le
BUKJ/IMKaQJIO HEOOXiJJHICTh I0pHUuYHOro 0popMJIeHHs LiJoi HU3KU MPABOBiHOCHH.
CrorofiHi Us1 cdepa 3MiHIOETbCS KapAUHAJbHO, HAOyBalOUM LIMPOKUX 06GEPTIiB He
TibKK B YKpaiHi, asie i B cBiTi B 1isiomy. Taka cutyaljisg notpe6ye BUpobJieHHS Bce
HOBUX i HOBUX e(peKTUBHHX MeXaHi3MiB NPaBOBOTO peryJiloBaHHs 06’€KTIiB iHTesIeK-
TyaJIbHOI BJIacHOCTI y cdepi iHgycTpii Mogu.

CyyacHUM CTaH CHUCTEMM aBTOPCBbKHUX IIpaB B Pi3HUX KpaiHax BiJpi3HAETHCH,
OJIHAK iCHYIOTBH MeBHi 3arajibHi MPUHIMIIY, SIKi 3a6e3Me4yoThCsa B yCiX KpaiHaX. 30-
KpeMa, I0JIOBHOIO OCOOJIMBICTIO aBTOPCHKOIO NpaBa B yCix KpaiHax € Te, 110 aB-
TOPCBKi [IpaBa BUHUKAIOTb 3 MOMEHTY CTBOPEHHSI TBOPY Ta He 3aJieXaThb Bif pakTy
peecTpalii mpaB iHTeJIeKTya/IbHOI BJIACHOCTI Ha TBip (y HallOMy BUMNAAKy BUpi6 B
iHAycTpii MOAU) YK Oy b-SKOIO iHLIOrO CIeLiaJbHOro Moro oGopMJIeHHs, a TaKOX
BUKOHAHHS OY/Ib-IKHX iHIIHUX GOpMabHOCTEN.

ABTOpPOM BHOKpEMJIEHO OCHOBHI HOPMAaTHUBHO-NPABOBI aKTH, AKi BIJIMBAlOThb
Ha PO3BUTOK Ta PO3IOBCH/PKEHHA MOJAHOI iHAycTpil. Takox AeTaJbHO NpoaHai3o-
BaHO OKpeMi cyfoBi cnpaBu y cdepi iHgyctpii moau. IIpoBeseHO NOpiBHSAJIBHO-
IIPaBOBUI aHaJli3 3aKOHOJABCTBA YKpaiHH, €BPONENCbKUX HOPMAaTHBHO-IPABOBHUX
aKTiB y cdepi 3axUCTy NpaB yYaCHUKIB pUHKY MoAHOI npoAykuii. Takox aBTOpoM
BUOKpPEMJIEHO OCHOBHI BHUKJMKHA Ta IEpPenoHU JJid PO3BUTKY IHAYCTpii Moau B
YkpaiHi.

Karwwuoei caoea: moda, npaso modu, mModHa iHdycmpisi, IHmMesaeKkmya/abHa
8/1CHiCMb, hpomuca08Ull du3aiiH, aBMOopCuKi npasa.
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